Regulatory Impact Statement-

Freshwater reform: Governance

'Agency Disclosure Statement

This Regulatory Impact Statement (RIS) has been prepared by the Mlnlstry for the
Environment and the Ministry for Primary Industries. :

This RIS provides a high level anaiysis of Optlons fo _reform the freshwater governance
and decision-making system, which is one element of a water reform strategy. The RIS
outlines a preferred model for an improved freshwater governance and decision-making
system for inclusion in a discussion document on a strategy for water reform. This

discussion document is expected to be released for public consultation in February 2013.

Cabinet is not being asked to make final decisions at this time. Consultation in February

2013 will provide further information and design detail, and inform recommendatlons to

Cabinet in May 2013 on a strategy for water reform.

The preferred option for reform of the governance and decision-making system focuses
on three foundation elements: a stronger role for central government to provide national
direction and guidance and effective reserve powers for intervention in local government
processes; a flexible collaborative planning process as an optional alternative to the
existing Resource Management Act, Schedule 1 planning process; and a clear role for
‘iwi/Maori in freshwater governance. All options were informed by the reports .of the Land
and Water Forum (the Forum), the input of the Iwi Leaders Group, and by officials’

analysis o date.

A key assumption of the analysis fo date is that good planning outcomes are more Iikely
to he achieved through a collaborative planning process, which enable a range of values
and interests to be better represented in the planning process. An assumption of the
preferred option for reform is that a flexible collaborative planning process is more likely
to be taken up by councils than a prescriptive collaborative process, as it enables
councils to accommodate their regional circumstances. The preferred option also
assumes that a flexible collaborative planning process would be supported by a
comprehensive package of implementation support provided by central government.

- While the Forum.comprised a. wide range of diverse stakeholders who discussed the
potential options to reform the governance system, until wider consultation is carried out,
officials have needed to rely on some anecdotal evidence. This has been done on the
‘basis that Cabinet is not being asked to make final decisions at this time, and that
consultation in February 2013 will provide an opportunity for officials to test the anecdotal
evidence, which will inform future advice to the government on a strategy for reform.

The final recommendations for the implementation of a water reform strategy, which will

include recommendations to improve the freshwater governance and demsion maklng
system, will be presented to Cabinet in May 2013
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Status quo and problem definition

Status quo
Background

Fresh water is essential to New Zealand’s econoimic, environmental, cultural and social well-
being. Fresh water gives our primary production and tourism sectors their competitive
advantage in the global economy. Fresh water is highly valued for its recreational aspects
and it underpins New Zealand's biodiversity and natural heritage. Fresh water has deep
cultural meanlng to all New Zealanders. Many.of New Zealand's [akes, rivers and wetlands
are lCOﬂIC and well known globally for their natural beauty and intrinsic Values

In 2009, the government commenced a reform of freshwater management which included:
advice from the Land and Water Forum (the Forum); engagement with iwi through
discussions with an Iwi Leaders Group; and, a comprehensive work programme that included
further work on the National Policy Statement on Freshwater Management 2011 (NPS-FM). -

In May 2011, Cabinet approved a three tranche programme for designing and implementing
an improved freshwater management regime, including:

a. tranche one — gazetting the NPS-FM and establishing the Fresh Start for Fresh Water
(FSFW) Clean-up Fund and Irrigation Acceleration Fund

b. tranche fwo —- setting limits for water quality and quantity, including governance
arrangements for freshwater planning processes. The Forum provided its report on
these matters to Ministers in April 2012

C. tranc_:he three — how to manage within limits, including allocation mechanisms and
additional tools to manage the effects of land use, and consideration of a national
freshwater sfrategy. The Forum provided this report to Ministers on 1 November 2012.

This RIS is focused on improvements fo the freshwater governan'ce system, which relates to
tranche two of the FSFW. Further papers and advice are being prepared on the other
e‘[ements, and will also be included in'the February 2013 discussion document.

Current water management framework

The Resource Management Act 1991 (RMA) sets the regulatory framework for freshwater
management in New Zealand, under which regional councils are responsible for freshwater
management. They give effect to their responsibilities though regional policy statements,
plans and resource consents. In addition, industry initiatives and agreements between a
number of stakeholders and organisations to address water quality issues are also

emerging.’

Under the RMA, central government can be involved in water management in a number of
ways, including gazette of National Policy Statements and National Environmental Standards - - ——

(I\_II:S)Z, making submissions on regional council plans and issuing water conservation orders——— —-
- (WCO)-2 Central government also has a-large number-of intervention-tools underthe RMA- — ——e -
and Local Government Act (LGA), such as the power to call-in plans to a Board of Inquiry, or

" direct a council to prepare a change to a specific part of an operative or notified plan.

1 For example,-the Dairying and-Clean Streams Accord, developed in-2003 to address-increasing-concerns-about
the negative environmental impacts of dairying on stream water quality through setting five performance
targets.

2 National Environmental Standards are prepared under saction 43 of the RMA and prescribe technical
standards, methods or requirements.

3 Water Conservation Orders can be placed on water bodies in order to sustain their 'outstanding amenity or
intrinsic values'. WCOs can control the quantity of water abstracted and minimum standards for water quality [g
can be prescribed which regional councils are bound {o uphold.




In 2011, the NPS-FM was gazetted. It provides central government direction to regional
councils on water management. Amongst other things, councils are required set objectives
for water bodies in their regions, and set limits to ensure that objectives are achieved.
Regional councils can choose to give complete effect to the NPS-FM by 31 December 2014,

or if this is lmpractlcable” by no later than 2030

Linkaqes to other government reform proqrammes

Freshwater governance reform is linked closely to Phase Two of the resource management
reforms and local government reforms. The key overlaps are: _

 resource management reforms are focusing on improving the RMA planning system,

s the Better Local Government reforms include proposals to:
improve local government planning processes (the Local Government Efficiency
‘Taskforce is due to report by 30 November 2012)

expand the powers of central government to assist or intervene in situations
where local authorities are significantly failing to perform their roles and functions

o}

investigate optrons for a local government performance monitoring and
improvement regimie (as pait of the cross-agency Housing Affordablhty work

programme)

A strategy for water reform will be delivered together with reforms to the RMA in 2013 and
any recommendations stemming from the review of the Environment Court. Ofiicials are
working together across teams to ensure that proposals for reform are linked and
coordinated to provide cohesive advice to Cabinet. Changes to the timeframe for delivery of
legislation in 2013 will have implications for the delivery of a water reform sfrategy.
Conversations between Ministers and officials are occurring regularly to ensure that the
consequences and implications of any changes are considered.

Local Government reforms, while linked are not considered likely to impact on the timing or
nature of decisions relating to water or RMA reforms. Officials are working closely with the
Department of Internal Affairs (fead agency) to ensure coordination of the respectlve reform

programmes where relevant.

J Symptoms of the prob]em !
One element of the current water management framework is the governance system — which

includes who makes decisions, how, and about what. Problems with the governance .

framework have manifested in poor qualrty planning, for example:

. madequate analyels—ofwlmpacts of plan provisions, .and the. values.and interests ‘of the
community can have-séfielis-economic, social and cultural-regioral-effects, ‘

o dissatisfaction that’the outcomes of planning processes do not recognise and provide_fgr

the full range of-interests and values (a key point identified.in-the-Forum’s first- report), -

including those ofiwi/aori

e a lack of robustmal;lagement prowsrons in plans (e.g. clear objectives and llmlts) adds
significant uncertal lntyﬂnd costs to the resource conseént: stage where “issues afe-re--

litigated consent,_,_b.yﬁconsent
compliance costs_e.g. the cost of the resource consent application for the Central Plains

Water Scheme was-estimated at $15 million and it took 11 years from Iodgmg the consent
application to flnét%peroval , : -

This creates srgnrﬁcant ifivestment uncertelnty and_r




» excessive delays in plans create significant compliance costs for councils and participants,
and can result in plans that are out of date by the time they are finished. For example,
Yariation 6 to the Waikato Regional Plan took six years from. notification to being
operative, and the costs to Horizons -Regional Council of the One Plan process are
approximately $9.4 million (excluding costs to the Courts, submitters and appellantsy

» significant costs to clean up and restore environmental degradation arising from poor
water management, for example $450 million has been allocated to the clean-up of Lake
Taupo, the Rotorua Lakes and the Waikato River. '

In an effort to mitigate some of the above problems, some council’s such as Environment
Canterbury have proactively attempted to implement a more collaborative approach to
freshwater planning to implement the Canterbury Water Management Strategy. However, the
incentives in the current governance system have made this difficult e.g. de novo appeal
rights do not incentivise early, good faith engagement in a collaborative process. '

In monitoring the implementation of the NPS-FM, all regional councils have been found to be
meeting or exceeding the pre-statutory consultation requirements specified in Schedule 1 of
the RMA; 10 councils will (or are intending to) exceed RMA requirements using mixed-
stakeholder forums to inform plan changes. However, several recent plan changes* have
proved controversial with stakeholders who consider some cotincils are failing to adeguately
take into account the economic implications of plan changes, the feasibility of achieving plan
requirements (e.g. managing within nutrient limits) and the speed of plan development,
increasing, the likelihood that decision-making will not be informed by suitably rigorous
analysis of the implications of all options on all relevant interests.

Causes of the problem

A systemic problem

Freshwater governance is con1plex and systei‘nic, different aspects of the problem interact
and combine in such a way that cannot easily be uniangled. Causes of the problem are
outlined below and interact to form a system where councils struggle to manage freshwater

resources. . :
' Lack of central government direction, guidance and suppoit on freshwater management

Untit the implementation of the NPS-FM, there was little central government direction on
freshwater priorities and there remains a lack of central government direction and clear
expectations required for good, transparent. decision-making at the regional level. For
example, there is limited guidance on how. to articulate outcomes for water bodies and the
environmental states required to achleve desired outcomes, both of Wthh are required under

the NPS-FM.

~ While a large number of central government intervention tools exist under the RMA and LGA,
there are poor incentives for central government to use some of these tools because:

« there are not clear criteria_for their use — the powers are very open ended WIthout clear, S
tnggers for when central government should become mvo_l_v__ed '

s ' central government‘has not set clear expectations about national values and good
decision making processes, which means there are limited “hooks” tojusiify-when—ceniral -
government intervention is warranted.

Lack of information and incentives fo support good decision-making

Co'uncils can struggle to engage effectively with their community and to get the information_
needed to inform decision-making, and there is a lack of incentives to reach consensus on
conflicting matters such as economic analysis, science or Matauranga Maori, particularly

4 Such as Environment Southland’s “plan Change 13", Otago Regional Council's "Plan Change 6a"; ‘
Environment Canterbury’s “Proposed Land and Water Regional Plan” and Horizons-Manawatu Proposed One Plan. D &




where uncertainty exists. Arguments over the science can become a proxy battleground for
the different values and interests at stake e.g. opposmg scientific arguments were

characteristics of the ‘planning stalemate’ in Canterbury.®
Regional council capacity and capabilify _
The lack of central government direction, the complex and politically contentious nature of

freshwater management, growing resource pressure, and a lack of information. and -

incentives in the governance system to resolve conflicts and reach trade-offs means that
councils struggle to obtain the capacity and capability to make good decisions, e.g. lack of
technical capacity to carry out economic analysis necessary to set limits, or.-a lack of
resources to pay for the modelling and science required to feed into decisions.

De novo appeal rights

De novo appeal rights act as a disincentive for early engagement in the planning process.
. This is because work to reach consensus or resolve issues (i.e. conflicting science)} and

manage competlng values etc in the planning process can be con51dered afresh and
‘unpicked’ in appeals fo the Environment Court. ‘

Social, economic and physical condltlons in relation to fresh water vary greatly across
regions and seasons : ' '

Water management issues vary greatly across New Zealand, over time and ‘with different
seasonal and climatic conditions. For example, the Canterbury region has multiple:
catchments, high pressure on the resource and legacy issues to resolve. Other regions, such
as Northland and Gisborne, have small rating bases and capacity and capability challenges.
These variations mean there is no “one size fits all" formula for identifying problems and
solutions, nor is there “one size fits all” central government direction and support. This issue
is compounded by a lack of central government direction on matters of national importance
or significance, which inhibits  couricils from solely focusing on regional and catchment

specific water management.

Objectives

The objectives below buﬂd on the national objectives specnﬁed in the NPS-FM (whlle
focusing specifically on the governance system) and the problems identified above. Given
the complexity of water governance issues, it is necessary to have objectives that cut across
muliiple aspecis of the problem; and work collectively to reinforce an improved system that
addresses the problems identified and supports councils to effectively Jmplement the NPS-

FM.
Objective 1: A governance system that ensures decisions are made at the appropriate level
For the governance system fo deliver desired results, decision-makers need to have support

and guidance, and it needs to recognise that the nature of some decisions will be region-or
catchment-specific and are therefore best made regionally; while others will be broader, or of

national interest and importance (i.e. not specific fo regions or catchments) and best made

by central government.
Objective 2: A govemance system that balances the values and inierests of iwi/Maori,
stakeholders and the public

For the governance system to deliver desired results, a balance is needed between the

diverse range of values and interests {including environmental, social, economic and cuitural)
that apply to a water body. This results from a process that engages peopié representing a
range of values and interests. It also results from providing an appropriate forum and
incentives for information.and views to be articulated, and for competing values and interests

to be resolved. A
Objective 3: A governance system that provides iwi/Maori with an effective voice in water

5 Referred to In the Response to the Review of Envirenment Canterbury RIS: http/fwww.mfe.govt.nz/laws/ris/ris-ecan.html
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management and that recognises regional differences and Trealy setflements

For the governance system to deliver desired results, it should provide a clear role for
iwi/Maori involvement and . consideration of their rights and interests in freshwater
governance. It is also important that the system has some flexibility to cater for variation
between different iwi/Maori and to accommodate Treaty settlement arrangements.

Objecfive 4: A governance system that produces high quality decisions

Confidence in decisions is supported by a governance and decision-making system that:
engages people representing a range of values and interests; provides an appropriate forum
and incentives for information and views to be articulated; and for values and interests to be
resolved. Decision-makers need to have appropriate skills and experience to match the
significance of the decisions. The decision-making process needs to be transparent and
there needs to be accountability for decisions. Confi dence also requires a safety-net to
address poor process and decisions. : :

Objective 5: A governance system that enables efficient and practical plan development

The timeliness of plan development and decision-making should consider the total time from
commencement of plan preparation until a final plan is adopted by a regional council.
Considerations about cost should include lmpllca’uons for regional councils, - iwifMaori, key
stakeholders and the general public.

The practicality of implementing decisions depends on stakeholders” willingness and ability to
participate in a new governance and decision-making system, and on the level of stakeho[der
acceptance and buy-in to decisions.

Options not included in this RIS

Officials’ analysis, supported by the Forum, identifies that fundamental changes to the
underlying freshwater governance system are not necessary, and would not, on their own,
address the underlying problems identified above. In fact, fundamental changes (such as
removing regional councils and establishing a central government body to manage water
resources) may create new issues, such as decision-makers not being well-inform of
community values and interests. Accordingly, options that require fundamental changes are
not included as part of this RIS.

Regulatory impact analysis .

Options for assessment were generated by:
. outlinihg options for achieving objectives

» .combining options into packages (mcludlng the recommendations of the Forum), so tha’c
the relative merits of the packages can be assessed against objectives,

The choice of packages largely reflects a continuum between minimal changes from the
status quo (good practice guidance) through to more substantial changes (changes to the
statutory. framework) This gives a sense of the range of optioris and their relative impact. -~

-----leely magnltude of- margma] cosis-and beneﬁts (both-in-time-and money)-are- expressed as..
small, medium, or large.® The likely magnitude takes into consideration the cumulative
impacts of costs and benefits across multiple councils and/or catchments, which may be
small when considered individually but add up to something much larger.

Each of the option packages are described below, and then assessed in subsequent tables.

Common costs and benefits, risks and assumptions are outlined in the following section.

& Uncertainty around, and limitaticns of, available quantitative data mean that it is difficult to quantify magnitude at this stage,
however, the qualitative descriptors indicate estimates of: small - less than $500k; medium - $500k-$1.5m; large - $1.5m-

$3m.
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Package 1: Enhanced Status Quo

1.

This package involves central government providing non-legislative measures such as
written guidance, methodologies and support to councils on planning and decision-
making processes, for example, how to facilitate a successful collaborative planning
process or how to carry out economic analysis. Councils would continue to use the
existing RMA Schedule 1 process to prepare, change or review policy statements and
plans.

In addition to non-legislative measures, ceniral government would make greater use of
existing reserve powers {(outlined in section 25 of the RMA) and tools (such as NPSs and
NESs) to provide direction and support to councils, and direction where councils are not
exercising or performing their functions, powers or duties under the RMA.

Councils would retain respon5|bllqty for all stages of the planning process, and de novo
appeal rights would be retained.

Package 2: Formalised Collaborative Planning (Forum proposal)'

1.

This package would establish a statutory collaborative planning process as an optional

alternative to the existing planning process in Schedule 1 of the RMA. The collaborative

planning process would be prescriptive with respect to the specific process steps,
methods and principles of the collaborative planmng process.

In consultation with the community, iwi/Maori and other stakeholders, if councils select
the optional collaborative planning process, they would be required to establish a
collaborative stakeholder group (appointed by regional council), with iwi/Maori
representation. Their function would be to draft regional plans. '

Once drafted and publicly notified for comment, an independent panel with iwi
representation would be appointed by council to assess the rigour of the draft plan, the
process through which it was developed, hear public submmsmns and facilitate mediation

- between parties.

The panel would make recommendations to the council on whether the evidence and

arguments raised in submissions, or outcomes of mediation, justify any changes to the

draft plan. There would be a statutory presumption that the council's draft notified plan is
sound, and that clear justification is required to recommend changes.

Councils, with the involvement of iwi would retain responsibility for dec;su)n making,
making explicit where they depart from the posmon of the collaborative stakeholder group

or the independent panel.

Appeal rights would be restricted to points of law to the High Court, or on merit on the
grounds that the council decision did not give effect to the consensus position of the
collaborative stakeholder group, or will have material implications for a matter or matters
of national significance. In granting an appeal on merit, the Envircnment Court would
need to consider an appellant's participation in the planning process thus far i.e. whether

an appellant sought but did not gain entry to the collaborative stakeholder group and

attempted to pursued matters during the lndependent hearing process

Package 3: Flexible Collaborative Planning

1.

Under this package, central government would:

a. provide clear national direction

b. ensure that the national interest, and statements of central government policy, are
articulated and provided for in regional council decision-making :

c. specify good practice processes, tools, methodologies, and decision-making
considerations

d. provide guidance and support for implementation of the governance system |
e. monitor, evaluate and review the effectiveness of the governance system.
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2. Central government would also have a more effective ability to intervene in regional
planning processes through existing or modified powers under section 25 of the RMA
where councils are not adequately providing for nationally set expectations and policy. As
noted in the problem section, a large number of intervention tools exist already under the
RMA and LGA but there are poor incentives to use some of these tools.

3. This option would amend current powers to:

a, clarify the criteria for their use: the Minister in deciding to exercise the power must
consider whether the plan in question is adequately providing for central
government direction and expectations, e.g. matters contained in formal or
statutory instruments under the RMA

b. enable the Minister to specify the matters the regional council must consider when
developing the plan change or variation. These matters would be linked direcily to
central government direction and expectations, e.g. a council could be directed to
prepare a plan change that specifically provides for matters in a National Policy

Statement.”

4, This package would establish a statutory collaborative planning process as an optional

_alternative to the existing planning process in Schedule 1 of the RMA. The process

. would not prescribe every step that councils would need to take in developing a plan.

However, some matters would be specified as statutory “bottom lines”, including statutory
requirements thai:

e If councils take a collaborative approach to developing a plan to notification, they
affected parties, stakeholder, communltles and iwi/Maori early to jointly. develop
. policy options and solutions

» councils appoint one or multiple stakeholder groups to give advice to council in
development of the plan. If appointing more than one group, it would be important
~to clearly define and separate their roles, e.g. a region could have multiple
stakeholder groups representing different catchments or sub-catchments. There
would be a statutory requirement that the stakeholder group(s) be required to
represent the broad range of interests affected by the plan change, with a
guaranteed place for iwi/Maori to participate alongside other stakeholders

e councils set a terms of reference for the process including as a minimum the
process for how the council and stakeholder group(s) work together to engage with
the wider community, the nature of advice being sought from the stakeholder
group(s), clear timeframes and deadlines for processes, and safety nets to deal
with a dysfuncticnal process. - :

5. A panel comprising a majority of non-council commissioners, appointed by councit would
assess the rigour of the draft plan, the process through which it was developed, hear
public submissions and facilitate mediation. lwi would have the opportunity to nominate a
member to the panel. : '

- 6. The-panel would-make recommendations to- the-« councll on’ whether the: evrdence and***'""' :

arguments raised.in-submissions,-or.outcomes_of mediation, justify any changes_to_the .
- notified plan. There would be a statutory presumption that the council’s noftified plan is
sound, and that clear justification is required to recommend changes.

7. Councils would retain responsibility for decision-making, though would be strongly guided
by the recommendations of the collaborative stakeholder groups and the independent
panel. There is a range of options for the role of iwi/Maori in the final decision, from an
advisory role with some statutory weight through to co-governance with the council.

7 We also note the Better Local Government review is consideriﬁg expansion of the powers of central government to assist or -
intervene in situations where local authorities are significantly failing to perform their roles and functions.
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8. Appeal rights would be restricted, available on re-hearing, where’ councﬂ decisions

deviate from recommendations of the hearings panel.

Package 4: Decision-making Reform

1.

4.
5.

Under this package, regional counciis would retain responsibility to draft and publicly-

notify the draft plan in accordance with the existing planning process in schedule 1 of the

" RMA.

Councils would then have the option of a new independent process to hear submissions,

- or use the default schedule 1 process.

If the new process is selected, once submissions have been received, the Minister for the
Environment would be responsible for appointing an independent chair from a national
pool of chairs (also appointed by the Minister). The Chair would then appoint a panel with
a mix of independent experts and elected regional councillors to hear submissions,
including cross-examination. lwi would have the opportunity o nominate a member of the

panel. .
The panel (not council) would be responsible for making and notifying the final decision.

Appeals would be available on points of law to the High Court only.

High level assessment of eption packages against objectives

The below table summarises an assessment of the option packages against the objectives
outlined earlier in this document. ‘+++ indicates substantially better than status quo; “++
better than status quo; ‘+' slightly better than status quo; and ‘0" indicated no change

compared to the status quo.
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Common costs and benefits of options

Costs
Central government

s There will be costs to central government for the development of a comprehensive
package of support and guidance for councils to establish and support collaborative
processes, and improving their capability and capacity to make good decisions
(packages 1 and 3). These costs (package 3) are likely to be of medium-large magnitude
for government, and, although expected to reduce over time (for example as council
capability and capacity increase) small costs are likely to be ongoing.

Councils

e There will be costs to councils to establish and run collaborative planning processes and
establish independent panels which will include costs for facilitators, travel expenses,
facilities efc (options 1 - 4). These costs range in magnitude for councils though could be
expected to reduce over time,-as they gain experience and become proficient at
implementing collaborative processes. Some ocouncils are attempting to use
collaborative processes and already use hearings panels prior to decision-making — for
these councils, the additional costs associated with implementing a collaborative
process and supporting an independent panel are likely to be smaller than for councils
who currently do not. '

Participants/community

e Participants involved in collaborative planning and independent panel processes are
likely to incur medium to large ‘time’ costs, rather than direct monetary costs. These
costs are unlikely to reduce over time. There may be some who frequently engage in
current consultation and appeal processes (under the existing schedule 1 planning
process), for these people, marginal costs could expect to be smaller than those who
currently do not.

-Benefits
Central government

» Improved regional water management will lead to reduced requirements to clean up and
restore environmental degradation arising from poor water management, for example
$450 million has been allocated to the clean-up of Lake Taupo, the Rotorua Lakes and
the Walkato River. These savings would be large in magnitude and achieved over the
long term. '

Councils

» Greater national- direction and support for councils will result in greater national
consistency and improved capability and capacity to carry out effective planning
processes and make quality, durable decisions.

s “"Packages 2 and 3 proepese a new collaborative planming--model;—as— an—optional————=
- alternative to. the current -RMA- Schedule 1. planning process.. Adaptmg a_col[abotailv_e______'_____'__
planning process is more likely to reflect the diverse range of community values and '
interests (including iwi/Maori) and is more likely to deliver community priorities in the
medium to long term. While in the short term there may be-increased costs to establish,
support and participate in collaborative processes, such costs are considered likely to be
off-set by improved quality and durability of decisions. This will result in greater
confidence in decisions, leading to greater business and investment certainty.
‘Successful collaborative processes are considered more likely to result in greater
community buy-in to plans and decisions (because the community has been involving
early in the planning process), and improve their implementation benefiting both councils

and communities.
18 ?)CF




- Packages 2, 3 and 4 have restricted appeals which will result in medium to large benefit
to both councils and participants, arising from reduced time and money spent resolving
issues through appeals. This may mean plans become operative faster, providing

“business certainty - and reducing delays fo policy outcomes being achieved e.g.
environmental improvements. It also prevents aspects of plans from being unpicked by

- the courts, which are not accountable to communities impacted by their decisions.

Participants/community

‘'« Packages 2, 3 and 4 give iwi/Maori a greater role in the planning process. This will help
to ensure their values and interests and considered and refiected in decision-making.

of the plan and the process through which it was developed, consider submissions and
facilitate mediation between parties. This is considered likely to increasé the rigour of the

collaborative process, improving the quality of decisions and give participants and :

communities greater confidence in final decisions.

Common assumptions and risks of packages

A key assumption is that the objectlves of an improved governance system are more likely to
‘be achieved through collabarative planning processes, which enable a range of values and
interests to be better represented in the plan preparation process, and through providing a
deliberative forum to better resolve competing values/interests. It is assumed that there will
he greater use of, and success arising from, a flexible collaboration process, if formally
recognised in statute while also supported by central government guidance and support.

While collaborative planning processes on their own are not a solution to all problems or a
.. guarantee of better governance and decision-making, even when unsuccessful in reaching
consensus or agreeing solutions, a collaborative process is still assumed to provide good

‘information on the range of values and interests in the community, scientific information and-
evidence -to the final decision- maker and lead to increased conﬂdence in the quality of -

decisions.!?

It is difﬁcult to quantify the potential benefits of improved planning outcomes relative to the
status quo. The potential benefits depend on a number of factors, including regional
variations and the outcomes of collaborative planning processes on a case by case basis.

There is an assumption of low uptake of collaborative plannmg approaches without strong
incentives for collaboration (e.g. formally recognised in statute, or via reduced appeal rights}
and a comprehensive package of implementation support from central government. For
example collaborative processes could be utilised by councils under the existing RMA
- Schedule 1 process, and while some councils are attempting to put in place such processes,
this js sub-optimal when the investment and outcomes of a collaborative process can be

unpicked in appeals to the Environment Court.

'Package 4 assumes that an independent panel would be more effective at balancing values
and interests and resolving conflicts than regional councils. While an independent panel

‘making decisions may give some parties greater confidence-in the decisions, there may be

less opportunity for iwi/Maori, stakeholders and the public to engage with an independent
panel and less transparency in decision-making. In addition, there is a risk to local
democracy and accountability for decisions. ‘

Consuﬁahon

The options presented in this RIS have been informed by the Forum s reports, input from the
Freshwater Iwi ‘Leaders Group and officials’ analysis to date. Through the Forum,
- stakeholders from industry groups, environmental and recreational NGOs, iwi, scientists, and
other organisations with a stake in freshwater and Jand management have led the

17 The research undertaken by the Ministry for the Environment's Strategic Policy team supports this finding.
' ' 19

Packages 2-3 require a majority independent panel to be involved in checking the quality '
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development of policy options for Government’s consideration. There was extensive public
engagement on the first report, which was reflected in-the Forum’s final advice to Ministers.
The direction of the recommendations in the Forum’s second report (May 2012) is consistent
with the direction in the Forum's first report (September 2010).

IwrlMaon have partlmpated in the Forum process, and have also been in discussion with
Government on iwi rights and interests in fresh water generally, through the Iwi Leaders
Group and Iwi Advisors Group. These discussions have included the role for-iwilM3ori in the
freshwater governance system. This process is ongoing.

Further work and consultation will be important to test the understanding of the problems and
the workability of the opftion proposed for mc[us:on in the February 2013 discussion
document.

It is also important that further work is coordinated within the wider context of reform. The
Resource Management reforms, the review of the Environment Court and the Local
Government Act reform programme, for example, may help create solutlons to some of the
problems ldentlfred with water governance presently.

Conclusmnsand recommendations.

[t is proposed that the discussion document on a water reform sirategy outline package 3as

the preferred-model to improve the freshwater governance system.

Package 1 is not considered likely to meet the objectives of reform as it results in only small
net benefits arising from increased central government support and guidance, potentially
leading to an improvement in the quality of decisions (objective 4). Package 4 is not
considered likely to meet the objectives of reform as it results in only small net benefits
arising from faster decisions on plans and restricted appeal rights, leading to plans becoming
operative in a timelier manner (objective 5). Neither packages 1or4are consrdered likely to
achieve objectives 1, 2 or 3. ‘

Packages 2 and 3 are similar with regard to their net costs and benefits {package 3 is largely
an extension of package 2). Both prowde an altematlve {and optlonal) plannlng process that

is expected to:
e enable councils to better balance values and interests of iwi/Maori, stakehalders and
the public (objective 2) because they are more engaged early in the planning process _

« give iwi/Maori an effective voice in freshwater govérnance (objective 3) because they
are engaged early in the planning process

» increase the quality of decisions and confidence in decisions (objective 4) because the
community are involved early in the planning process, bringing to the tabie information

- of rigour to the plan

« lead to more efficient and timely lmplementatlon and operation of plans (ob]ectlve 5),
because the communlty have been mvolved in the process and therefore have

‘and evidence for consideration early, and because the independent panel adds a level

Tfacilitated by the independent panel.

However, there are two key advantages of package 3 that make it.more Ilke[y to meet the
objectives of reform (in partlcular objectives 1, 3 and 5)

s 2a strong role for central government provrdlng natronal dlrectlon gun:lanc:e and support
o flexibility in the collaboratrve plannlng process.
These differences are elaborated on below.
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Leadership role for central government providing direction, guidance and support to councils

Package 2 does not provide a strong role for central government over and above the status
quo. Convergely, package 3 provides a strong role for central government setting national
direction, and developing guidance and support for councils when managing water
resources. This central government direction means that decisions of national interest and
importance will be made by central government creating greater national consistency, while
councils can focus on regional or catchment specific decisions supported by a stronger
national framework (objective 1). Furthermore, clarifying existing powers under the RMA for
central government intervention mean that central government will be able to intervene in a
more timely manner, when planning processes are beginning to break down, but can still be
recovered, rather than as an ambulance at the bottom of the cliff when processes have

completely broken down.

In addition, it is expected that central government guidance and support, for example to carry
out economic analysis, or on how to facilitate successful collaborative processes will lead to
an improvement in the quality and durability of decisions made by councils. In turn, this will
increase the confidence that communities have in decision-makers (objective 4).

Flexibility in the collaborative planning process

Both packages 2 and 3 outline a similar collaborative planning process for water

management as an optional alternative to the existing RMA Schedule 1 planning process.
Both options recommend that the collaborative process be optional, because there will be
- some decisions (such as technical changes, or minor changes to specific aspects of plans)

for which a collaborative process is excessive.

The main advantage of the collaborative process outlined in package 3, is the flexibility
available to councils to design elements of the collaborative precess to accommodate their
regional circumstances. For example, flexibility for councils set the terms of reference and
functions of collaborative stakeholder groups to reflect the diverse range of interests and
values in the community, accommodate a range of iwi/Maori perspectives and Treaty
settlement arrangements. Furthermore, depending on the nature of the decisions required,
package 3 enables councils to have greater discretion, for example regarding the terms of
reference for the collaborative stakeholder groups (i.e. to provide advice, or to draft a plan).

Officials consider that the flexibility provided in package 3 will make the collaborative
planning process more likely to be taken up by councils than package 2 and will capitalise on
emerging practice in some councils, where collaborative approaches are becoming widely
accepted as good practice for dealing with contentious and complex resource management
issues. The flexibility provided in package 3 is expected to enable plans to be developed and
made operative in a more efficient and timely (objective 5) than package 2 which is highly
. prescriptive and may be expensive and impractical for some councils.’

Implementation

Cabinet has agreed that a discussion document outlining a strategy for water reform be
developed for consultation in February 2013. One element of this strategy is an improved
governance system. Feedback and comments received through the consultation process will

inform further design of an improved governance system.
It is expected that an improved planning process far water be delivered in the 2013 RMA

amendment legislation, for commencement in 2014. A guidance and support package for
councils to |mplement an improved governance system is expected to be available at that

time also.

Monitoring, evaluation and review

This is an intermediate RIS and is not seeking final decisions on reforms to improve the
governance system at this time. It is likely that the February 2013 discussion document will
sighal a formal review of implementation progress to occur -alongside the NPS-FM review,

which is scheduled for 2016.
21
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Sich a review will enable assessment of whether more significant changes to the freshwater

governance system are justified, or whether some of the foundation measures need

adjustment. Key issues to monitor include the effectiveness of central government
leadership in improving the quality of decision making, and the uptake and effectiveness of

the alternate planning process, including the effects of changes to appeal rights.
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