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Coversheet

Purpose
Decision Sought: Analysis produced for Cabinet decisions on options to modernise the
Charities Act 2005, and for Cabinet to agree for legislative drafting to
begin.
Advising Agency: Department of Internal Affairs C}'O&
Proposing Minister: Minister for the Community and Voluntary Sector %Q

Date: 19 October 2021 \(06
Problem Definition QQ
AN

The fundamentals of the Charities Act 2005 (Charities Act) are sound, but as the C& ies Act
has now been in place for some time, there is an opportunity to consider if the®arities Act
remains effective and fit for purpose. (\

The opportunity is to consider if there are practical changes that can b de to make it easier
for charities to continue their valued work while ensuring transparerQQ\and maintaining public
trust and confidence in how the charitable sector operates.

We found that although the fundamentals of the Charities A sound, there are areas that
can be improved to make it easier for charities to continme@2ir work, while ensuring that
contribution is sufficiently transparent to interested parties. These include ensuring a balanced
approach to compliance and reporting, considerin ole of officer and governance, and
considering the regulator’s approach and power{ﬁ mprove transparency and access to natural

justice. &O
Executive Summary \Q}
Scope of work N\

. \Q

The work to modernise the Cha s Act began in 2018, and was re-scoped by the current
Minister to consider issue;(@lin the below topics:

° reporting requ ‘Ayents for small charities;
) charities’ bydiness activities and accumulation of funds;
. investig Qg potential improvements to the judicial appeals framework;

° matt elating to the regulator; and
. o@éﬂions of charities.

Poh’Q&grOblem or opportunity

c’)\\'Overall, the fundamentals of the Charities Act are considered sound, but the environment that

charities operate in has changed. There is an opportunity to consider if there are practical
changes that can be made that make it easier for charities to continue their work while ensuring
transparency in how the charitable sector operates.

As we have looked at a range of topics within scope of the work, we have found that while there
is not an apparent overarching problem to address, each of the topics has its own problems that
all collectively contribute to the effectiveness of the charitable sector. These problems are
outlined in the respective sections.
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Objective of the work

The objective of this project as scoped is for the Charities Act to encourage and support charities
to continue their trusted and vital contribution to community wellbeing, while ensuring that the
contribution is sufficiently transparent to interested parties and the public.

Summary of recommended options

This regulatory impact assessment outlines our analysis for the below recommended options, \Q
and other related options we considered as part of the work to modernise the Charities Act: O

GJQ

° Reduce reporting requirements for small charities to reduce the compliance burden; *

. Require tiers 1, 2 and 3 charities to report the reasons for accumulated funds in thg'(bg
annual return for transparency about their use of funds; *{\

° Require charities to review their rules documents annually to contribute to s%@ar
governance in the sector;

. Include more about the role of officer in the Charities Act to make it cIe@r about what is
expected from officers; (\

. Include people with significant influence over the management Q@&ﬁinistration of
trusts in the officer definition; RN

. Include terrorism offences as a disqualifying factor for offi @Qs per the Financial Action
Task Force’s recommendations; (6

. Change the qualifying age of officers so one officer @ye 18 years or older (others can
be 16 or older) to create legislative consistency v@b omparable legislation;

° Improve decision-making processes and trans;@ency as per best practice guidance
(including increasing the number of Te Réti\@whai Charities Registration Board (Board)
members to five, expanding the objecti process, and requiring more decisions to be
published); $\

. Increase accessibility to the app&@’rocess by allowing appeals to be heard at the
Taxation Review Authority (TR@ather than the High Court and expanding the types of

decisions that can be app )

° Give the Board the powgdisqualify an officer without deregistering the charity to
allow charities to cqntf@ue operating; and

. Make explicit the K bligations in the Charities Act to make it easier for charities to
understand th@ ligations.

The relationship @tween the proposals and how they fit within the current charities
registration &eporting system is included as a diagram in the Appendix. The Minister for the
Commuré d Voluntary Sector has agreed in principle to taking these proposals to Cabinet.

Rep&ng requirements for small charities

<

arities are required to report on their financials to accounting standards set by the External
(b' Reporting Board (XRB). The standards differ on a tiered approach based on the entity’s annual
Q&O expenses, with those that have higher annual expenses (tiers 1 and 2) being subject to stronger

.

accountability requirements.

For small charities (within tier 4), the current reporting obligations may be disproportionate to
the level of transparency and accountability needed. We recommend reducing the reporting
requirements by providing the Department of Internal Affairs (the Department) with the power
to exempt a subset of small charities with low income and assets from meeting the financial
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reporting standard set by the XRB. This would reduce the compliance burden for approximately
3,600 small charities in a way that is proportionate to the lower risk posed by these charities.

Accumulation of funds

Accumulating cash, assets and other resources is an important way for charities to grow and

remain sustainable to be able to deliver on their charitable purpose. Accumulating funds can
represent good governance practice and is not considered an invalid or non-charitable use of
charitable funds.

promote public trust and confidence in the charitable sector. The reasons why a charity is
accumulating funds are not always clear to the public in the annual return, financial staten\'@s,
and statement of service performance. This is because while charities are transparent i ir
reporting on what or how much is accumulated, the user of the report needs a certe&@/el of
knowledge or understanding about charities, investments, business, and accountind to
understand why the charities have accumulated funds.

accumulated funds in their annual return, and that Charities Service er with iwi to design
the annual return form changes. This option is a low-cost and no @ slative change that
addresses the problem with minimal additional compliance b on large charities.

We recommend that large charities (tier 1, 2 and 3) are required to re;oﬁ& reasons for their

Governance of charities C)O

The Charities Act does not outline any governanc \Q&'lrements that an entity must meet to
register as a charity, including any specification G\E}he role of officers of charities. Charities may
have governance requirements under other ﬁ@, for example, the Trusts Act 2019 (Trusts Act)
or Companies Act 1993 (Companies Act). rities are required to submit their rules document
(constitutional document, trust deed.qéﬁ'milar document) to Charities Services as part of the
registration process to provide son&@surance that the entity has some governance processes
in place.

In the charities context, th@oblems with governance are:

) the role of @is unclear; and

° poor gov ce is a key issue that the charitable sector faces and may impact the
succes?}?running of charities. For example, poor governance may put charitable funds

at&@ r private profit.

We r c&mmend legislative change requiring charities to review their rules document annually,
a \fo more detail about the role of officer to be included in the Charities Act. This is likely to
‘@ntribute to improved governance in the sector in a way that is practical and easy for the

()%sector to understand and apply.

Definition of officer

The current definition of an officer of a charity treats trusts differently to other entities and is
interpreted differently across the sector. The definition has been an issue for Charities Services
in some investigations where the investigated person had a significant role or influence in the
charity but was not considered an officer and therefore did not have the accountability that
comes with the officer title.
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We recommend expanding the definition of officer to include all who have significant authority,
decision-making or direction-setting powers within the charity. This would result in the
following groups of people being captured:

° trustees of trusts; and

° the members of a board or governing body; and

. any other person(s) with significant influence over the management or administration of
the entity.

&
Disqualifying factor — criminal convictions %QO
Officers are required to be ‘qualified’ for an entity to become a registered charitable entity.

Officers are disqualified if they have been convicted and sentenced for a crime involving (b
dishonesty within the last seven years. These offences cover theft, burglary, robbery, okfahing

by deception, money laundering, receiving, accessing computer systems for dishxeép rposes,

forgery, and tax evasion.

There may be risks with having officers who have serious convictions invol\@ charities. This
could include risks to the operation of the charity such as fraud or ina priate use of funds, or
risks to the safety of people who are involved with or work with the&. Public trust and
confidence in the charity is also likely to be reduced. Q

We recommend including financing of terrorism related offi as a disqualifying factor in the
Charities Act. There were mixed views on whether to ingfugie’additional offences as disqualifying
factors. Many considered it important that charities C@ retain their independent decision-
making about who can be involved in the organis . We consider that there are appropriate
safeguards in the Charities Act and that including further serious offences may restrict the
independence of charities. <

Disqualifying factor — age of officer . é\'e

\S
Currently, a person is disqualiﬁ@m being an officer of a charitable entity if they are under 16
years of age. The Trusts Act a@ the Companies Act require trustees and company directors to
be at least 18 years old, a e Incorporated Societies Bill proposes that the contact person of
the society must be 18 @) older, while the officers can be 16 or older.

There are differe across different legislation for the age of officers of charities and similar
roles. This legjsfagive inconsistency may create confusion for an organisation and make it
difficult fQr@heritable organisations with officers who are 16 or 17 years old to be established as
a trust &mpany if these officers also want to hold trustee or company director roles.

W, ommend that one officer must be at least 18 or older, and all the other officers must be
;\?\ east 16 or older. This option was not well tested with stakeholders, but we consider that it
()'strikes an appropriate balance between ensuring that young people can still participate in
&O(b' charities by holding officer roles and creating greater consistency with other legislation.

4

Decision-making and appeals

The regulatory function in the Charities Act is split between two bodies: the independent Board,
and Charities Services that operates as a business unit within the Department. The Board is
responsible for deciding on registration applications and deregistration and directs Charities
Services to register the entity as a charity, or if appropriate to remove the entity from the
register. In practice, the Board delegates most decisions to Charities Services and only considers
complex registration decisions. Charities Services maintains the register, educates and assists
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charities on good governance and management, processes registration applications, monitors
and promotes compliance with the Charities Act, enquires into possible breaches, and promotes
research into charities.

A charity can be deregistered if it is not meeting its obligations under the Charities Act. Typically,
around half of deregistrations are made at the charity’s request because the entity is no longer
operating. Most of the remaining deregistrations are due to the charity having failed to file
annual returns for two or more years. In 2020/21, 782 charities were deregistered, 396 for
failure to file, 385 voluntary deregistrations, and one for serious wrongdoing.

Decisions of the Board (including those delegated to Charities Services) can be appealed to the %
High Court. Between 2005 and 2019, there were over 56,000 decisions to approve, decline or
deregister entities, however only 25 decisions have been formally appealed. Most of thes& ¢
appeals relate to what constitutes charitable purpose. \0

The costs to appeal to the High Court are prohibitive for charitable organisations.\ﬂls is a
problem for access to justice. There is also an opportunity to improve the tra rency,
accountability and fairness of decision-making under the Charities Act. Thegtatus quo does not
support natural justice or the development of case law and may undeg@e the legitimacy of the

regulator. N
O

We recommend making changes to the decision-making and
practice advice. This includes legislative changes to require publication of decline and
deregistration decisions, require Charities Services to c with the sector on significant
guidance material, increase the size of the Board fror@]ree members to five members,
increasing the decisions that are appealable or obj@onable and appeals being first heard at an
existing Tribunal, with the High Court and Coubﬁf Appeal remaining as a path for further

appeals.
K

. x<
Compliance and enforcement . \%

Is framework to reflect best-

The Charities Act contains oblig@ﬂ}s that registered charities must meet and consequences for
not meeting those obligation@nce registered, the main obligations that charities must comply
with are: L\

. remaining q a\@e for registration (for example, maintaining charitable purposes);
. filing ann&turns with Charities Services; and
° notlfy%artlcular changes to Charities Services.

These \atlons connect to key behaviours that the tools for non-compliance and enforcement
n, wh|ch are no longer qualifying for registration (for example, not maintaining charitable
f\§ s) and breaches of the Charities Act (for example, failure to file a return or failure to
\ tlfy changes in officers).

(b' The third type of key behaviour that tools for non-compliance and enforcement focus on is
serious wrongdoing. Serious wrongdoing covers:

° an unlawful or corrupt use of the charity’s funds;

. conduct that is a serious risk to the public interest in the orderly and appropriate conduct
of the charity’s affairs;

) conduct that constitutes an offence; or

. conduct that is oppressive, improperly discriminatory, grossly negligent or that

constitutes gross mismanagement.
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The regulator has a range of tools for compliance and enforcement including education,
administrative penalties, investigations, monitoring, warnings, deregistration, disqualification,
and prosecution.

The charitable sector has approximately 28,000 charities, and poor behaviour is likely to be
occurring in a small portion of them. The problem is it may be difficult for the regulator to
address some of the more significant types of poor behaviour, particularly with directed and
enforced compliance tools under the Charities Act. In some circumstances, particularly with
serious wrongdoing, the existing tools for directed and enforced compliance appear to be

sparingly used. %Q

We considered the range of compliance powers and tools that the regulator needs under the&
Charities Act to fulfil its role, as well as the behaviour and entity/person focused on. We
recommend modifying the status quo to improve the clarity and workability of key a§{ {s\of
the compliance and enforcement framework. This includes making explicit the mﬂj@
obligations to remain registered, clarify the behaviour that is serious wrongdoigg,
operational review of how the tools are used in practice, and creating a new@er in the
Charities Act for the Board to disqualify an officer for serious wrongdoing d@.
significant/persistent breaches of obligations by the officer. ,56
Q
Implementation ®0

The legislative proposals will be enacted in an amendment o the Charities Act. This will be
an omnibus bill to allow for changes to the Taxation ReViewAuthorities Act 1994 (TRAA) to
expand the functions of the TRA. Operational recomr@mdations will be implemented by

Charities Services. \"Q
O\
Limitations or Constraints on Analysis C\
<
R

. , \Y
The Minister for the Commumt@oluntary Sector agreed to a narrower scope for the work

Scope of commissioning

to modernise the Charities Act e able to deliver results for the sector within this

parliamentary term. The M@Er agreed to:
\.

° No significant stsdctural change;

° Limit the wogk ¥ certain topics. The topics were largely decided based on previous work
by the De&nent (agreed to by former Ministers for the Community and Voluntary
Sector,)gﬂd engagement with the public in 2019. The work would focus on a collection of
m Isation issues that affect the day to day work of all charities. Addressing this

eﬂp of issues would respond to concerns raised by many charities during consultation
and deliver meaningful, positive change; and

A@ Defer fundamental issues such as the meaning of charitable purpose and charity’s role in
EN)

advocacy to a potential further work programme.

The scope included five topics:

. reporting requirements for small charities;

. charities’ business activities and accumulation of funds;

° investigating potential improvements to the judicial appeals framework;
. matters relating to the regulator; and

. obligations of charities.
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The proposed scope provided a balanced package that considered the likely interests of
different stakeholders, including those other than charities. Small charities’ interest in the
amount of annual reporting requirements is a key issue that sector representatives welcome
progress on. Charities’ accumulation of funds without clear reason, which interested the Tax
Working Group and senior Ministers during the last Parliamentary term, is an example that
involves a different set of stakeholders. The proposed scope has also been sized to enable
completion of policy work this year and ultimately for an amendment bill to be passed this term.

Stakeholder engagement and evidence \O\

@)

There is a lack of strong quantitative evidence and data to support the work. A lot of the %Q
evidence in the work to modernise the Charities Act is anecdotal, based on discussions and
submissions from stakeholders. We sought data from Charities Services and in some cases@*

not have large amounts of data to provide an appropriate representation of the sector %

data we sought was not collected, or not in a way that was useful to our work. \Q

Te Tiriti o Waitangi and te ao Maori considerations A

We focused on te ao Maori considerations for some areas — reporting requj Q?ents for small
charities, accumulation of funds, and the criminal convictions that are di @ifying factors for
officers. Stakeholders identified that these areas affect Maori differe ’%ﬂnd are areas that
Maori stakeholders were most concerned about. We met with so@i representatives as part

of the stakeholder engagement and discussed all the topic are hear iwi views on the
package of proposals. We did not receive specific feedback t the impact of the other
proposals on Maori throughout consultation. C)

Further work on how to reflect te ao Maori in the ies framework is being considered by

the Minister for the Community and Voluntary s(’oe:r This could include considering the
meaning of ‘charitable purpose’ to reflect te& dori and Te Tiriti o Waitangi principles.

Responsible Manager é\QJ

Suzanne Doig

N
&
General Manager, Policy Grou, @

Department of Internal Af@s

///ﬁ )

21 Octobe@(gl
Q@@y Assurance

V|eW|ng Department of Internal Affairs internal panel
(bg) Agency/Agencies:
Q\O Panel Assessment & The Department’s Regulatory Impact Analysis panel (the panel) has
Comment reviewed the Modernising the Charities Act Regulatory Impact

Statement (RIS) in accordance with the quality assurance criteria set
out in the CabGuide.

The panel members for this review were:

. Damian Zelas, Principal Policy Analyst (Chair)
. Benedict Goodchild, Senior Policy Analyst (Policy member)
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. Julia Henderson, Senior Policy Analyst (Local Government
Policy and Operations member)

. Leeza Boyd, Senior Policy Analyst (shadow Policy member)

. Amir Nagh, Policy Analyst (Secretariat)

The panel considers that the information and analysis summarised in
the RIS received on 19 October 2021 meets the quality assurance
criteria.

Reasons for decision: C}'O

The RIS makes a case for a package of eight changes to improve the )
operation of the charities regulatory system. The RIS is well structurvg
containing the required information and is for the most part cIeQr\}bS
written, given time constraints. It identifies the lack of strong Q
guantitative evidence and data to support some of the wor a
limitation. The views of stakeholders are considered th@@ﬁ; the
RIS. Not all recommended options are supported by gdgkeholders and
this is identified. Maori and tikanga issues are dis;é?ed in the
proposals where stakeholders identified them levant. Some
financial data for the “Decision-making and als” proposal had not
been finalised in the draft provided for re\gw.

Problem statements are given for @the eight regulatory
proposals, which fit within an @ ching problem definition for the
package of measures. The quah¥y of these statements is variable, in
some cases making it haxg’o see how the recommended options
would impact the idengiffed problem. However, the multi-criteria
analysis is clear, id ing why specific legislative and operational

options are rec@mended.
X3

.@man Zelas
Chair of the Department of Internal Affairs’ RIA panel

80 9/10/2021
%)

S
>

@

2
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Section 1: Outlining the problem

This section outlines the overall status quo and rationale for the work to modernise the Charities Act.
As this Regulatory Impact Statement covers multiple topics with respective issues, each section will
outline the status quo and problem for that topic.

Context/Background Information

About the Charities Act and regulatory system C}O&

About the Charities Act %Q
The Charities Act was passed in 2005 and amended in 2012. Prior to the Charities Act, there wa h§
register of charities and no consistent information about their activities and funding. The 20
Charities Act established a registration, reporting and monitoring framework, to ensure\ ’ hose

ublic

entities receiving tax relief continue to carry out charitable purposes and provide a c

benefit’. 6
(\

The Charities Act provides for the voluntary registration and deregistration arities where

charitable entities are fulfilling a charitable purpose and meeting other & %tions, seeks to promote
public trust and confidence, and establishes the regulator for the ch s sector (the Board and
that charities do. Rather, it

ust and confidence in charities.

Charities Services). The Charities Act does not set rules for every,
provides a framework of provisions that seek to promote puh#

Benefits and obligations of being a registered charitabl g‘gty under the Charities Act

Registration is voluntary, but being a registered ch %ﬂ%e entity brings with it several benefits, and
some obligations. Registered charitable entitie ligible for some tax exemptions and can publicly
show that they are registered. Some funder Qill only fund charities that are registered and being
registered improves public trust and copf‘ e in the entity as information about the entity’s
activities and use of resources is pub]i ailable on the register. The reporting and disclosure
requirements ensure reliable info ¥On is accessible on the register about how charities further
their charitable purposes. Among, other things, this helps the public make informed decisions about
which charities to support v\q&nations or volunteered time.

The major obligation fboﬁng registered are that an entity must carry out activities to advance
charitable purposes hure the organisation does not provide private benefit, and report financial
information ann to Charities Services.

The regula@&tructure

UndeQBsa Charities Act, the regulatory functions are split between two bodies, the independent
Bo&nd Charities Services. Charities Services operates as a business group within the Department.
Board was established following the Charities Act’s amendment in 2012 and is responsible for
(b‘the decision-making on charities’ registration and deregistration. If the entity satisfies the
Q& requirements, the Board directs Charities Services to register the entity as a charity. The Board can
also direct that an entity be removed from the register. While the Board is responsible for all
registration and deregistration decisions, in practice it delegates most decisions to Charities Services.

Charities Services’ functions are to maintain the register, educate and assist charities on good
governance and management, process registration applications, monitor and promote compliance
with the Charities Act, enquire into possible breaches, and promote research into charities. Charities
Services make decisions impacting registered charities, including:
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. the decision to remove or omit information from the public register;
. the approval of a change of balance date for annual returns; and
. the decision to exempt an entity from compliance requirements within the Charities Act.

As a business unit within the Department, Charities Services’ public accountability measures are part
of the Department’s statement of performance expectations and annual reporting requirements.

Charities Act’s relationship with other legislation

Most charities need to comply with multiple pieces of legislation depending on their legal structure.
Being a charity is a status that an entity can hold, rather than a legal way of organising themselves.
The entity can choose the legal structure that best suits its circumstances. Of the registered char'u*s

in New Zealand:
X0

. 31 per cent are incorporated trusts; 0(\
° 28 per cent are unincorporated societies; O\

o 24 per cent are incorporated societies; A

° 13 per cent are unincorporated trusts; and 6

° 4 per cent are limited liability companies.? (bQ

About the charitable sector (’\\\%

The community and voluntary sector is large, with over 114,000 n
Approximately 28,000 are registered under the Charities Act. T
contribution across a range of sectors, with around 22 per

and research sector, 19 per cent in religion, and the remaiﬁk
illustrated in the graph below). ‘(\

xO‘

ofit organisations.
organisations make a huge
perating in the education, training
operating in a variety of areas (as

Main sectors\d}at charities operate in 2021
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Main sectors that charities operate in

Based on the information provided by registered charities in annual returns, we know that in
2019/20 registered charities collectively received around $19.6 billion in income, spent around
$18 billion, and had over $65 billion in assets. A small number of charities (less than one per cent of

1 Estimates from Charities Services April 2021
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those registered) account for around half of the sector’s annual expenditure. They also employ a
significant number of the approximately 160,000 people who work either part time or full time in the
charities sector. However, most of New Zealand’s charities are small and are run substantially by
volunteers. Around one third of charities have an annual income under $10,000.

Only organisations that have charitable purposes and are for the public benefit can be registered.?
The legal definition of charitable purpose is different from what may be commonly understood by
the public. Simply demonstrating purposes are “worthy” or “good” is not enough. Charitable purpose
is a complex legal concept, which has evolved through 400 years of case law, since the Statute of
Charitable Uses came into force in England in 1601. %Q

Background and scope to the review 6

The registration, reporting and monitoring system that comprises the Charities Act has bee&place
since 2005. While the fundamentals of the Charities Act are sound, significant change to\t& sector’s
operating environment has occurred. For example, the disestablishment of the Cha% ommission
in 2012 led to the transfer of functions to the independent Board and the chief ve of the
Department, which delegates to Charities Services (a business group within the@artment).

In May 2018, Cabinet agreed to a review of the Charities Act to ensure t % regime is fit for
purpose and suits the needs of the diverse charitable sector. The Terms< ference agreed by

Cabinet outlined that as the Charities Act has now been in place for time, the review should
focus on the substantive issues to ensure the Charities Act is effe and fit for purpose.
Key features of the Charities Act will continue and not form f this review. These features

support a registration and reporting system, with the goal§oj promoting public trust and confidence
in the charitable sector and encouraging and promoti‘@e effective use of charitable resources.
These key features will continue, and include \

. the overarching purpose of the Act; KO
° the meaning of ‘charitable purpose ,L@Sch was specifically excluded from the scope of work

launched in 2018); \%
. provision for a charities’ re s on and reporting regime, with a public register;
. the availability of a robusi@heck on decision-making through an appeals mechanism, which

also enables the meanipg ‘of ‘charitable purpose’ to evolve through case law;

. provision forar %f compliance and enforcement functions split between two bodies (the
Board and the @ef executive of the Department, who delegates to Charities Services); and

° recogniti roughout the Charities Act of, and flexibility to adapt to, the many different
form ntity types of that make up the charitable sector (such as trusts, incorporated
soc and companies).

In ZOIQ,A‘Ve released a public discussion document to seek public opinion on the issues that charities
fa Q/e received 364 submissions in total from the charitable and not-for-profit sector, individuals,
@ others. The work was paused in 2020 due to the Department needing to re-direct resources to
(b. e COVID-19 response and changed Ministerial priorities.

Q& The Minister for the Community and Voluntary sector revised the scope in early 2021 to focus on
practical changes in the following areas:

. reporting requirements for small charities;

2 Charitable purposes are the relief of poverty, the advancement of education or religion, or any other matter beneficial
to the community.
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° charities’ business activities and accumulation of funds;

° investigating potential improvements to the judicial appeals framework;
. matters relating to the regulator; and
. the obligations of charities.

First principles issues have been excluded from this work, including some issues that were raised by
submitters in 2019. For example, this work does not cover the definition of charitable purpose,

whether charities can advocate as part of their charitable work, whether to continue with the \
registration system or whether tax and charities legislation should be combined into one framework. C}O

&
The public consultation in 2019 consisted of 27 community meetings held across the countr *
1,200 people attended, an online presentation (viewed 650 times), and 364 written submisgins.
There are approximately 28,000 registered charities in New Zealand, and while engagem@ was
well-received, it is a small proportion of the charitable sector that engaged in the c ation.

However, we did hear from many umbrella organisations and representative grog& who provided
views from their memberships. (b§\

In 2021, the Department conducted targeted consultation with represem&es from the sector. The
primary limitations from the 2021 engagement are that: 0(\\

. Stakeholders did not have a lot of time to engage in the c
each round) and were provided a large amount of info ion to comment on in a short
timeframe. The consultation period also coincided WitjiSelect Committee submissions on the
Incorporated Societies Bill which much of the seqyr were also engaged in.

. We approached a proportionately small num@f people in the sector and did not hear back
from everyone (particularly small chariti t‘ﬁeveral proposals are focused on making it easier
for small charities, but we did not recej g\a ot of feedback from these charities on the

proposals. \Q)

These invitees for the 2021 engagem@ere mostly chosen from the 2019 submissions based on:

. Interest in topic(s) in scope; and/or
. Influence in topic(s) i@e; and/or

tation (three to four weeks in

° A demonstrated under¥tanding and expertise of the topic(s) in the 2019 public consultation;
and/or Q

° Providing di éty of views;

° Representi diverse range of charities across different sectors, tiers and geographical

spre%fb’

We eng g&@with targeted stakeholders in three rounds during 2021. In May 2021, we consulted 70

peop, organisations on options for reporting requirements for small charities, charities

acclifriulating funds, and charitable business activities. We received 35 responses. In August 2021, we

sulted 110 people on options relating to officers of charities, and decision-making and appeals.
(O'We received 34 responses. In September 2021, we met with some iwi representatives, the Core

Qﬁo Reference Group for this work, and the Sector Representative Group to discuss and receive feedback

on our preferred options. The focus was on discussing and working through the issues during the

meeting rather than receiving written submissions for this final round of engagement.

Related work that impacts the charitable sector and may change the status quo includes the
Incorporated Societies Bill progressing through the House, Inland Revenue’s Tax Policy Work
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Programme and the XRB’s work on financial reporting standards. This related work has been
considered as part of the environmental considerations affecting our review.
What is the policy problem or opportunity?

The Charities Act came into effect in 2005 and created a new registration regime for charitable
entities. Overall, the fundamentals of the Charities Act are considered sound, but as the Act is now

sixteen years old, it is an appropriate time to take stock of how the Act is operating. The opportunity {
is to consider if there are practical changes that can be made that make it easier for charities to \Q
continue their work while ensuring transparency in how the charitable sector operates. QCJ

We found that although the fundamentals of the Charities Act are sound, there are areas that ca%e
improved to make it easier for charities to continue their work, while ensuring that charities’ \
contribution is sufficiently transparent to interested parties. These include ensuring a balar%@
approach to compliance and reporting, considering the role of officer and governance,

considering the regulator’s approach and powers to improve transparency and accQ@natural

justice. 6

We found that some areas where it could be made easier for charities to conféz their work include:

e considering the proportionality of the compliance burden of;&ﬁg\'l g requirements for small

charities compared to the level of transparency and accounfabytty;

e ensuring that charities have the governance processes i e to run the charity effectively
and meet the obligations under the Charities Act;

e applying consistency in the application of definiti fficer to ensure accountability is clear

and appropriate; and
e addressing legislative inconsistency for the n@num age required to be an officer, compared
to similar roles in other Acts. O\

We found that some areas where transpare@ could be improved in the operation of charities and
the regulator are: . é\.

\S
. the accessibility of informa@hy charities accumulate funds;

. Improving access to justiz@c make it easier to continue to participate in the charitable
system; \\'Q
° Further clarity of egulator’s decisions and decision-making processes; and

. Considering \%ée the decision-making process can be made fairer.
What objeclb@es are you seeking in relation to this policy problem or
opportu&@?

The obj Re of this project as scoped is for the Charities Act to encourage and support charities to
con heir trusted and vital contribution to community wellbeing, while ensuring that
ottribution is sufficiently transparent to interested parties and the public.

(bg?the objective is met, the policy proposals should contribute to the following outcomes:

Qﬁ ° the Charities Act is increasingly recognised in New Zealand charity law and practice to reflect
unique New Zealand conditions;

° iwi, hapt and diverse communities across New Zealand benefit from the presence and work of
charities;

. the charitable sector is effective, independent and sustainable; and

° the public have trust and confidence in the charitable sector, including charities’ use of

charitable resources.

For compliance and enforcement, we consider it is important that:
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. the compliance and enforcement tools connect back to the regulator’s functions under the
Charities Act and the Act’s purposes;

° existing compliance and enforcement tools are not duplicated;

. available compliance and enforcement tools are proportional to the breach, and follow from
clear obligations; and

. compliance and enforcement should generally sit with the charitable entity, rather than an

officer or other person.
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Section 2: Option identification and impact analysis

What criteria will be used to evaluate options against the status quo?

We have used the following criteria to evaluate our options against the status quo:

. Effectiveness — addresses the identified problem/opportunity and meets the objective;
. Alignment — aligns with the key fundamentals underlying the Charities Act and broader O\
charities law; c}'
. Proportionality — the costs, obligations and tools for the regulatory response are proportion%@
to the risk to charitable resources and to public trust and confidence in the charitable sectog;

° Accountability — accountability for decision-making is clear and effective; S
. Sector independence — recognises the independence and importance of a thriving chadkable
sector; and \0
. Support from communities — likely support from a range of different commuyn @ﬂerests,

including different stakeholder interests. 6

When considering the potential options, we considered the feasibility of th &lon within the scope
of the work. (0\5\\'
What scope are you considering options within?(Q\>

The Minister for the Community and Voluntary sector agreedéé\the Department considers
practical changes within the following topics:

. reporting requirements for small charities; \"Q

. charities’ business and accumulation activiti

. investigating potential improvements t{& judicial appeals framework;
. matters relating to the regulator; aq@

. obligations of charities. .\%

We have not considered all possit@)}ues within the topics but have focused on issues that may
result in practical changes for tf@sector to be able to provide the Minister with policy options for
Cabinet approval by the eno\@OZl.

For most of the topics, %nsidered further guidance as a non-legislative option. However,
Charities Services hay&confirmed that guidance will be issued on the legislative changes. Therefore,
we have not consjd@ed the options to be mutually exclusive and have assumed that legislative
changes will be wed by guidance.

AN

@



Section 2.1 Reporting requirements for small charities

Status quo

The Charities Act requires charities to report on their finances annually. Section 41 and 42 of the

Charities Act require charities to prepare an annual return accompanied by a copy of financial

statements, as required by Charities Services. These documents become publicly available on the

Charities Register. The financial statements must be prepared in accordance to accounting standard \O&
set by the XRB). The XRB is an independent Crown Entity responsible for accounting standards in O
New Zealand. The standards are about ensuring transparency and consistent financial reporting. %Q

Charities currently report under one of four tiers, developed by the XRB. These tiers are deterw
by the charities’ annual expenses or operating payments of its previous two financial years. T\'
includes charities that have annual operating payments under $125,000. Each tier has its
accounting standard, which requires more rigorous reporting from larger entities that gk\rder tiers
1 and 2. Table 1 shows the types of entities that sit under each tier and the differen&&:counting

standards that apply. (\

Table 1: reporting tiers for charities

\
Tier Entity type ;’\%ﬂandards
1 Over $30 million annual expense, or has public Full Publi@efit Entity (PBE) Standards
accountability
) Under $30 million annual expenses, without PB Mdards Reduced Disclosure
public accountability (Re‘@me (PBE Standards RDR)
3 Under $2 million annual expenses, without Q\P‘éE Simple Format Reporting Standard -
public accountability O ! Accrual (SFR-A)
4 Under $125,000 annual operating paymentQ\'\ PBE Simple Format Reporting Standard -
without public accountability KO Cash (SFR-C)
< N
Most charities in New Zealand are smal] ften run by volunteers. In 2020, 57 per cent of charities
reported under tier 4. The financial in ation required from tier 4 charities includes details of the
entity, outputs and outcomes of t tity, statements receipts and payments, statements of

resources and commitment, an@o es to performance report.

Most small charities are hﬁ%‘sdependent on volunteers. These volunteers usually do not have the
capability of completi QQ plex and extensive reporting requirements. Even when capability of
these small chariti proved, these charities also face high turnover of volunteers, which makes
it difficult for th o retain sufficient capability within the charity. Charities are sanctioned for
regular non ting, specifically, if a charity does not report two years in a row, it is deregistered
and loses Xfits such as tax exemptions.

Oof th\%gistered charities, 24 per cent are incorporated societies, which means that as well as
ying with the Charities Act, entities have requirements under other legislation. The
(n€orporated Societies Bill is progressing through the parliamentary process and is relevant to this
O®issue as it proposes to exempt small incorporated societies from the XRB’s reporting standard. The
Q& XRB made an oral submission on the Incorporated Societies Bill acknowledging small entities are

struggling to meet the reporting standard. The XRB has publicly commented that they are working on
creating another tier for micro entities and are in support of reducing reporting obligations for these
entities. Their indicative timeframes suggest that this work will be completed in 2022.
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What is the policy problem or opportunity?

Reporting helps show whether charities are spending money appropriately, but the current reporting
obligations may be disproportionate to the level of transparency and accountability needed from
small charities.

Charities Services data shows that only 59 per cent of small charities (tier 4) are using, and 41 per \O&
cent of tier 4 charities are meeting the standard for financial reporting set by XRB. During public %)
consultation in 2019, reporting requirements for small charities was frequently commented on

through submissions and at meetings. Throughout stakeholder engagement and public consultagiey,
stakeholders described current reporting requirements as onerous, with small charities being\%e—

poor and often reliant on volunteers. Many submitters considered that compliance requir nts

were disproportionate to the benefits from registration. AO\

Non-compliance in reporting for two consecutive years means that the charity is @registered from
the Charities Register, which results in a loss of tax benefits for the charity (ayﬁl as the public
recognition as a registered charity).

S

O

Reporting requirements may not meet the needs of many sma@i charities. We estimate there
are around 1,000 Maori charities, based on the number of @Mties having a Maori kaupapa or run by
Maori primarily for the benefit of Maori. Over 60 per cent he estimated number of Maori

charities are in tier 4. @
D\

Maori charities are required to report the sam féncial and non-financial information as non-Maori
charities. The starting point for information rggutred is generally Eurocentric, such as donations
received. Guidance assists to align tikangas@h, or translate tikanga into, existing reporting
requirements: for example, providing gixd@nce on how charities can report koha. Practices and
principles from tikanga Maori, such "3Roha based on reciprocal obligations, are currently fitted into
existing requirements, where possisie. As well as the difficulties with reporting from a tikanga Maori
starting point, this view reﬂﬁ@e context of small Maori charities facing many of the same issues
as non-M3ori charities: for ex¥mple, not having many resources and/or relying on volunteers to meet

reporting requiremerg‘.Q

Stakeholder enga ent did not provide any feedback from tier 4 Maori charities and there is very
limited infor ®n available on what tikanga reporting looks like or how to incorporate reporting
from tikan ori starting point. However, The XRB acknowledges that there is “room for
improv rffe?{” in their standard-setting process to effectively engage with Maori. The New Zealand
Acco g Standards Board (NZASB) has completed its analysis of submissions received on the Post-
I entation Review of Simple Format Reporting Standards. NZASB agree to consider amending
Tier 3 and Tier 4 standards to better reflect the Te Ao Maori perspective. The XRB is the best
O(b'organisation to make changes directly to the reporting standards as it is likely to achieve better
K outcomes with respect to incorporating the Te Ao Maori perspective.

4

While small Maori charities would face the same issues as other small charities, one of the options
considered below (option 4 — establish an advisory committee to input into template and guidance
design for reporting requirements) specifically aims to address this issue overall. Other options
considered do not directly address this element of the problem because of a lack of feedback from
stakeholders.

Regulatory Impact Statement | 19



Describe and analyse the options: reporting requirements for small
charities

Option 1 — Status quo

This option does not propose any changes to the reporting requirements for small charities. Small

charities would continue to report based on the standards developed by XRB. However, the current

work to introduce tier 5 for micro entities could potentially address the problem. At this stage, we do O\
not know what the proposed tier 5 would look like and whether it resolves the problem. C}'

%)
Analysis %

The status quo does not meet the policy objective as the expectations of current reporting (b&
obligations are seen to be disproportionate to the level of transparency and accountabilit ‘%t is
appropriate or small charities. If there are no changes to the current reporting require@s, then
compliance rates for small charities may continue to decline. This adds additional en on Charities
Services to support these small charities to meet the compliance requirements. T@downward trend
of compliance rates would also mean that transparency of the use of charitat}{b%sources would be
limited, which could compromise public trust and confidence over time. t submitters from

*

targeted consultation indicated that this option will not address the pr@b

N

Option 2 - Simplify the current reporting templates @

This option aims to simplify how XRB’s current reporting reguffments are expressed in templates
and guidance developed by Charities Services. This option s not address tikanga reporting issue
identified earlier due to lack of feedback from stakeg@ engagement. Charities Services would
work with XRB to consider changes to the templat d guidance such as:

O
. Reducing the number of pages compar(i%o current XRB’s 16-page spreadsheet;
. Using simple terms and plain English@mpared to accounting terms and references (where
possible); and X
. Using an easily accessible fo@%&nd platform such as a short document easily available on
the website.
%

The XRB have recently dev I’é'p d a simplified Tier 4 reporting template specifically designed for
smaller charities. The ex %g reporting template of 14 pages includes all mandatory and optional
information that a Ia@r Tier 4 charity may choose to report. The simplified Tier 4 reporting template
has now been re to 3 pages by focusing on the minimum financial information required by the

Standard. The lification and re-expression of the existing reporting requirements to help
promote i ed adoption by smaller charities does not require any changes to the Charities Act.

Anal&p\

@option is likely to align with the objective because it maintains the current level of transparency
c-:c’round charity’s reporting. The costs of administering this option are relatively low and it also

&O reduces the potential costs for monitoring and enforcement of non-compliance by the regulator. This
option is also likely to address the problem by making it easier to comply with the current standards.
However, simplifying guidance material would require asking the same level of information and
maintains the burden for small charities to comply with complex reporting requirements. Thus, this
option only aims to make it easier to report within the current standards, rather than altering the
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level of reporting. This is unlikely to fully address the problem of disproportionate reporting
obligations for small charities.

Option 3 - provide extra support and education to help small charities to meet the
reporting requirements

The aim of option three is to provide extra support and education to small charities so that they can
meet the current XRB reporting standards. This option does not address tikanga reporting issue &
identified earlier due to lack of information from stakeholder engagement. This is a non-legislative \Q

change. @0

Charities Services already provides an array of support services for charities, including prowdmg
support and guidance to charities through a free phone service, emails, regular online clinic a&
engaging with charities that have failed compliance checks. This option builds on the rang
support that Charities Services already provides by increasing the people available for 8&2
services and increasing the frequency of lesser used channels, such as roadshows.

The ways in which this option could provide extra support and education all r?@(e additional

resourcing, but possibilities include: \%

. launching a dedicated website that brings together the curren’@ailable information,
resources, and research §

° developing new tools, information and education progr s to help charities to meet
current reporting requirements. This may also requi @ra resources by Charities Services to
help with accounting-related questions for small ¢ g?les; and

° assisting small charities through their account&é‘ could involve using community advisors

for roadshows or regular regional outreach. &

s\O

This option is likely to align with the o e for this work because providing extra support and
education fulfils the element of the &tlve to encourage and support charities to continue their
trusted and vital contribution to ¢ unlty wellbeing. However, when the standards were first
developed for charities, the@ogether with Charities Services and other agencies completed four
rounds of nationwide road s to raise awareness of the new reporting standards. The XRB and
Charities Services also @/ebinars which were well attended. Since then, the percentage of tier 4
charities using, and t rcentage meeting the XRB standard has reduced for the 2019/20 financial
year, compared to. (e 2017/18 financial year. An estimated budget from previous roadshows
indicates that o %)adshow costs over $150,000 for just venue hire and transportation. More
roadshows a@nore staff would require additional funding to run sustainably.

Analysis

Many |tters support this option. However, they also acknowledged that providing extra support
and %ﬁtlon will not address the underlying issue of reporting obligations being disproportionate
tot&level of transparency and accountability needed from small charities. Compliance rates were
when the reporting standards were initially established because of ongoing education and
(bsupport provided through roadshows and regional outreach. However, providing ongoing support
&O and education does not appear to have a long-lasting impact on the compliance rates for small
Q charities as rates have reduced over the years.

Option 4 — establish an advisory committee to input into template and guidance
design for reporting requirements

Option four is a non-legislative option that aims to establish an advisory committee (the committee)
to advise Charities Services on sector views so that guidance and templates developed for financial
reporting is more user-friendly for charities. While this option maintains current reporting
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requirements because the XRB is responsible for reporting standards, it aims to enable the te ao
Maori perspective to be incorporated in the guidance material. The advisory committee could
include 7 to 14 members who represent the diverse perspectives of the sector. For example, small
charities, Maori charities, funders, academics, accountants, regulators, preparers of financial
statements, and organisations. This would complement Charities Services’ current engagement with
Pou Arahi and Te Atamira, two groups that provide input on te ao Maori views on Charities Services’
resources. <
Analysis @C}’O
This option appears to align with the objective and the problem definition because it addresses th %
issues faced by small charities including small Maori charities. For example, the perspectives of ;@gu
charities including small Maori charities could feed into the development of reporting requ&nts
which could incorporate tikanga Maori based practices and values. The acknowledge r\@ these
perspectives will enable small charities to continue their trusted and vital contributi @’nle ensuring
transparency to interested parties and the public. However, it maintains the curr porting
obligations, which would not address the problem of disproportionate reportin&mrements for
small charities. (b'

The XRB acknowledges that there is “room for improvement” in thelr ard-setting process to
effectively engage with Maori. The NZASB has completed its analysi subm|55|ons received on the
Post-Implementation Review of Simple Format Reporting Stand . NZASB agreed to consider
amending the Tier 3 and Tier 4 Standards to better reﬂec Ao Maori perspective. The XRB is
best to make changes directly to the reporting standards is likely to achieve better outcomes in
respect to incorporate te ao Maori perspective.

Charities Services have indicated that their Cap @W Team review their support material using a
needs-basis approach where they are respo g feedback received from the sector about the
usefulness of the resources they publish. \Q& reviewing (or creating) material, Charities Services
seeks feedback from the Charities Sectog@roup and other contacts in the sector. Overall, this option
does not provide the certainty that @ ishing an advisory committee would address the problem
of disproportionate reporting obI@ns for small charities. Establishing such a committee would
also be costly to administer for @@ to 14 members.

X

X

This option proposes@reduce the reporting requirements for small charities by providing the Chief
Executive of the rtment with the power to exempt a subset of small tier 4 charities from the
XRB’s reportlr%@andard This is a legislative change.

The exemﬁgﬁn would allow these ‘small’ charities within tier 4 charities to file annual returns with
finandg@Nnformation that is less onerous than the XRB standard. At a minimum, the financial
in ation would include the income and expenditure of the charity during the financial year; the
ts and liabilities of the charity at the close of the financial year; and all mortgages, charges, and
(bother security interests of any description affecting any of the property of the charity at the close of
KO the financial year. Specifically, we propose to make it a mandatory requirement for this financial
Q information to include disclosure of donations and related party transactions.

Prior to reporting standards applied, Charities Services required basic financial information as part of
the annual return. The minimum financial information under this proposal could reflect similar
reporting obligations that existed before the accounting standards were applied at Charities Services’
discretion. The table below shows current reporting standard (at a high level) in comparison to
minimum financial information required under this proposal.
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Table 2: Comparison of current reporting standard and minimum financial information under
reduced reporting

Minimum financial

Reporting Standard requirements information under reduced
reporting
Entity Information | Entity details, including mission and
purpose, information on volunteers etc. O\
Statement of Outcomes and Outputs C}'
Service 1. Statements of c>®
Performance ~
e Income and *
Statements of Operating receipts, operating payments, payments (b\
Receipts and capital receipts, capital payments, bank o  Donati
Payments accounts and cash at the end of the rec
financial year, cash on hand, term & R
deposit(s) o Assetsand liabilities
Statement of Schedule of resources, schedule of ¢ $§ge5 and other
Resources and commitments, schedule of other curities
Commitments information 2.0’\@closure of related
Notes to Describe the basis of preparation, declare s (\party transactions
Performance Goods and Services Tax, declare Relate (Q“
Report Party Transactions, report any signif@
event(s) C
"

%
Analysis (@

In the 2019/20 financial year, approximately sﬁ& charities reported under tier 4. A large portion of
tier 4 charities have annual payments und ,000. Around 34 per cent of tier 4 charities report
annual payments under $10,000. The a e\fo target small charities within tier 4 that are not asset
rich. Thus, an asset test would be%@target smallest of small charities that struggle to comply
with the current reporting standa e thresholds considered for this option were:

. Threshold one: Tier 4 rities that have annual payments under $10k and total assets under

$30k (recommer@
. Threshold two&e 4 charities that have annual payments under $10k and total assets under
$50k. (%)

° Thresh% ee: Tier 4 charities that have annual payments under $40k and total assets under
SSOk.\
%)

These\ esholds were based on figures extrapolated from the Charities Register and information
f[o and Revenue on their list of donee organisations. Threshold one, on balance, is
mmended given the following:

&O ) the median resources (includes total assets) for tier 4 charities is $26,396;

) under threshold one, we estimate 29 per cent (3,636) of tier 4 charities will be exempt from
the reporting standards. For threshold two, 32 per cent (4,012 charities) would be exempt and
threshold three would result in 53 per cent (6,646 charities) of tier 4 charities being exempt
from reporting.

4

We consider that the risk with threshold one is low as it affects approximately 3,600 tier 4 charities
(approximately one-quarter of tier 4 charities) and will significantly help small charities to reduce
their compliance costs without compromising public trust and confidence.
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Considering the above analysis, this option proposes that tier 4 charities would not be required to
comply with the reporting standard if it has total operating payments under $10K and total assets

under $30K.

The XRB and the Ministry of Business, Innovation and Employment (MBIE) have shown support for

this proposal and have not made any significant comments on the details of the exemption i.e. the

threshold or minimum financial information required. Ongoing engagement with these agencies

would have helped in seeking their comfort with this proposal. \O&
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Multi-Criteria Analysis: Reporting requirements for small charities

Table 2: multi-criteria analysis for reporting requirements for small charities

| Key - much better than the status quo

Option 1 -
Maintain Status
Quo

Effectiveness

Non-compliance continues to be
an issue for small charities

It doesn’t address the gap
between the problem of
reporting requirements being
too onerous for small charities
and the objective to support
charities while ensuring sufficient
public trust and confidence

Does not address tikanga
reporting issue

+  better than doing the status quo 0

Alignment

No changes are proposed to
the current setting of the
Charities Act, thus the
purpose and outcomes
within this Act remain
unchanged

Proportionality

Compliance requirements
continue to be
disproportionate to the
benefits that small charities
receive from registration
Public trust and confidence
may be impacted due to
non-compliance.

Charities risk losing their tax
benefits because of

deregistration due to regular

non-compliance. Ongoing
non-compliance would be a
burden on Charities Services
to monitor and enforce to
support charities struggling
to meet reporting
requirements.

about the same as the status quo

Accountability

The status quo maintains the
level of accountability needed
from small charities as there are
no changes proposed to the
reporting standard. However,
given compliance rates are
trending downwards,
accountability will be poor as
charities will not be completing
their reporting requirements.

$

. worse than the status quo

Sector independence

The status quo maintains thd()
limited level of flexibili

independence that s&l
,itis

charities have. Ho
also likely that t’!\' ited
flexibility an ependence of
small chagi may worsen in
the f s non-compliance

wod result in deregistration of
(5 arity.

Support from
communities

Small charities continue
to raise the issue of
reporting requirements
being too onerous
Almost all submitters
from the targeted
consultation believe this
option does not address
the issue

Diverse views including
Te ao Maori is not
represented in the
concepts used for
reporting requirements

- much worse than the status quo

Overall assessment

Maintaining the status quo will
not address the problem
because the reporting standards
will remain too onerous for
some small charities to meet.
This option does not allow small
charities to be flexible and
independent as the current
reporting requirements are too
prescriptive for the level of
accountability and transparency
needed from small charities.

0

0

0

7 o

0

0

0

Option 2 -
Simplify current
templates and
guidance

While simplifying the expression
of the current templates and
guidance will encourage small
charities to complete their
reporting requirements, the
potential positive impact on
compliance rates is not
quantifiable.

Option two may make it easier to
comply with the reporting
standards, However, it does not
address the underlying issue as
the templates and guidance must
still be based on the current
reporting standard

XRB has already published a two-
page template to support Tier 4
charities to comply with the
current reporting standards. This
option does not directly address
the tikanga reporting issue.

No changes are proposed to
the current setting of the
Charities Act, thus, the
purpose and outcomes within
this Act, including the
reporting standards
established by the XRB,
remain unchanged

Option 2 aims to increase
understanding of the
reporting requirements and
make the requirements less

onerous, and therefore +&

increase the complia @
rates for small char%
The costs of admimjstéring
this option ar@v and it
also reduceyth® potential
costs fob@ itoring and
enfor ent of non-

C ance by the regulator.

es not address the

>.)Jnderlying issue of current
reporting standard being too

onerous and prescriptive.
Compliance requirements
continue to be
disproportionate to the
benefits small charities
receive from registration.

Optio 2¥Waintains the level of

acg%t@

Qa ies as there are no changes
@roposed to the reporting
standard.

bility needed from small

Small charities get some level of
flexibility as to how they present
the information with the
simplified templates. This
flexibility and independence is
likely to remain limited in the
future. This is because the
templates and guidance will be
based on the current reporting
standard, which is the
underlying issue of the reporting
requirements being too onerous
for small charities.

All submissions received
from targeted
stakeholders mentioned
that simplification of
current templates and
guidance (which is
already progressed) is a
good start to address the
issue of reporting
requirements for small
charities.

However, they also
acknowledged that this
option will not solve the
underlying problem of
reporting requirements
for small charities.

Option two is unlikely to address
the problem as XRB has already
attempted to simplify the
template. Additionally, it does
not address the underlying issue
of reporting requirements being
too onerous for small charities
as it only aims to change the
expression of reporting
requirements without changing
the standard that the templates
will be based on. The
simplification of templates could
have benefits and stakeholders
believe it’'s a step in the right
direction. The overall
assessment would be weak
positive.

0

+
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Effectiveness

Alignment

Proportionality

Accountability

Sector independence

Support from
communities

Overall assessment

Option 3 -
Provide extra
support and
education

Option 4 -
Advisory
committee for
guidance and
templates

Extra support and education for
small charities will likely have a
positive impact on compliance
rates, however, it doesn’t
address the underlying issue as
the current reporting

requirements remain unchanged.

Does not directly address tikanga
reporting issue

No changes are proposed to
the current setting of the
Charities Act, thus the
purpose and outcomes within
this Act, including the
reporting standards
established by the XRB,
remain unchanged

+

0

Stronger sector representation in
developing the templates and
guidance for financial reporting
could help make the
requirements easier for small
charities and take into greater
consideration the concerns of
diverse groups. This may
increase compliance and reduce
the compliance burden if the
guidance is better targeted to
the needs of the sector. There is
no certainty around addressing
the problem definition.

Does not address the underlying
issue of the standard being too
onerous.

This option is better than
doing nothing for alignment
because it changes the
current settings to enable a
standard process being
implemented for this advisory
committee to participate in
regular reviews of the
performance of reporting
requirements

s

While it aids in a better
understanding of the
reporting requirements for
small charities, the reporting
standards remain
unchanged. Reporting
requirements continue to be
disproportionate to the
benefits small charities
receive from registration.
There are also significant
costs associated with
providing extra support and
education and the potential
positive impact on
compliance rates is likely to
be short-lived as the
turnover of personnel in
charities is high, so the
educational work is ongoing.

Provides diverse
representation in guidance
design.

The costs of establishing this
option are relatively low in
comparison to the benefits
of better representation of
the charitable sector to
design appropriate . é
standards and guidance,Q\
There is a greater li d
that tikanga concgl

around report%@ uld be

addressed. \'
It does n@pvide an
immeghiate€ response to the
iss at small charities

. This option is likely to

ve a greater impact over
the long-term

Accountability for charities
remains the same, although
there may be slightly more
accountability on the regulator to
provide support.

This option would be about the
same as doing nothing for sector
independence because small
charities can maintain the same

level of flexibility and
independence that they have O
currently. This flexibility and \
independence is likely r@ain
limited in the future. Ih
because the extra séort and
education provigk@could make
small chariti pendent on this
ongoing s t as thereis a

r of volunteers

high @§
witt‘n the charitable sector

t y making them inflexible.

o

/Y

There is a widespread
support for this option
from the sector - all
submissions received
from targeted

» stakeholders mentioned
that extra support and
education is a good start
to address the issue of
reporting requirements
for small charities.
However, charities also
acknowledge that this is
not a long-lasting option
because many charities
rely on volunteers and
there will be ongoing
dependence due to
turnover.

Option three does not reduce
the reporting standards but may
make it easier to comply with
them. Therefore, it may
marginally address the problem
but there are significant costs
associated with this option, and
there are possibilities that the
positive impact on compliance
rates for small charities may be
short-lived and result in charities
needing ongoing support.

0

+

0

Overall, this option i Bout the
same as doing @g for

accountabilit ause it
maintai evel of
accountaiity needed from small

che@( as there are no changes
omdsed to the reporting
éndard. However, there is a
~likelihood that the level of
accountability and transparency
needed from small charities may
change once the advisory
committee starts to initiate
reviews of the performance of

the current reporting
requirements.

This option is better than doing
nothing for sector independence
because the advisory committee
provides the charitable sector
with a platform that is well
represented to voice their
concerns and provide advice for
better decision-making. This
platform provides the sector
including small charities and
Maori charities to exercise their
flexibility and independence in
providing their advice.

There is a widespread
support for this option
from the sector.

Most submissions (if they
provided comments on
this option) from
targeted stakeholders
mentioned that this
option is a “great idea”
and “sensible” to address
the issue of reporting
requirements for small
charities.

However, some members
of the Core Reference
Group believe that this
creates further
bureaucracy and may not
address the underlying
issue of reporting
requirements being too
onerous for small
charities immediately.

Option four does not reduce the
reporting standards but may
make it easier to comply with
them. Option four also ensures
te ao Maori views are included
in guidance design.

+
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Option 5
(preferred

option) — reduce
reporting
requirements
for small
charities

Effectiveness

Exempting a subset of tier 4
charities from the reporting
standard directly reduces the
compliance burden for these
charities. Exempt charities are
still required to provide annual
returns to Charities Services with
minimum financial information
to maintain a level of
transparency. Does not directly
address tikanga reporting issue.

Alignment

This change will mostly be in
line with the current
framework and objective of
the Charities Act as the
registration, reporting and
monitoring regime mostly
remains unchanged.
However, slight changes in
legislation are required to add
power for the Department’s
Chief Executive to exempt a
subset of tier 4 charities from
XRB’s reporting standard.

Proportionality

The size of the risk with
threshold 1 (under $10k
annual payments, $30k total
assets) means that the lack
of visibility would be limited,
affecting approximately
3,600 tier 4 charities.

We know that annual
expenditure by all registered
charities is approximately
$18 billion. To assess
materiality, 3,600 charities
with expenditure of at most
$10k would equal to $36
million, which is a small
proportion of all charitable
expenditure (in comparison).

Accountability

This option reduces reporting
obligations to the level of
accountability needed from the
exempt charities. Exempt
charities will still need to provide
an annual return to Charities
Services to maintain public trust
and confidence. Overall, this
option is better than doing
nothing because it promotes
transparency through
proportionality and
accountability, thereby
increasing the likelihood of
compliance.

Sector independence

This option is much better than
doing nothing for sector
independence because the
exemption of a subset of tier 4
charities from current reporting
standards provides small
charities with the flexibility

independence to focus @
making efforts on ens %
effective use of ch h&le
resources withq&@igh

compliance@

$©

O
"

\

Support from
communities
There is a widespread
support for this option
from the sector.
Most submissions (if they
provided comments on
M this option) from
targeted stakeholders
mentioned that this
option will significantly
help small charities to
reduce their compliance
costs without
compromising public
trust and confidence.
However, most
submissions received
indicated that the
threshold proposed
(S10k annual payments,
$30k total assets) to be
eligible for an exemption
from reporting standard
is low.

Overall assessment

Option five is likely to be very
effective in addressing the
problem as it directly reduces
the reporting requirement for
some small charities. The risk of
reduced transparency for the
exempt charities is considered
proportionate to the low
threshold for operating
expenses and assets to receive
the exemption. While a level of
reporting obligations would be
eliminated, all registered
charities are still required to be
accountable through annual
returns and minimum financial
information which ensures
effective use of charitable
resources and public trust and
confidence. This option
increases flexibility and
independence of small charities
by allowing them to focus their
efforts on ensuring effective use
of charitable resources. Some
stakeholders believe that the
proposed threshold is too low.
However, the risk with threshold
one to public trust and
confidence is low in comparison
to other thresholds as it does
not affect more than
approximately 3,600 tier 4
charities. We have taken on
board stakeholders’ feedback of
allowing charities with donee
status to be exempted under
this proposal.
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Conclusions

We recommend progressing option five, to reduce reporting requirements by providing the
Department’s Chief Executive. with the power to exempt a subset of Tier 4 charities with annual
payments under $10,000, and total assets under $30,000 from the XRB’s reporting standards. We
consider that this option would best address the problem of disproportionate reporting obligations
for small charities and meet the policy objective to encourage and support charities to continue their

trusted and vital contribution to community wellbeing, while ensuring that contribution is sufficiently Q
transparent to interested parties and the public. While this option does not directly address the lack C}'
of the te ao Maori perspective in reporting standards, the XRB and NZASB have expressed their @

intention to consider amending tier 3 and 4 reporting standards to better reflect the te ao Méon*

perspective. N
X0

Overall, our preference would be to have the XRB (as a responsible agency for account|\O ndards

in New Zealand) make changes to the financial reporting tiers to accommodate a pr nate level
of reporting obligations for small charities (reflected in option five). However, th has recently
started work on creating tier 5 for micro entities. The requirements and reporti ligations under

this tier are yet to be determined at this stage, which limits our ability to be c@ in that the new tier
5 will address the problem in accordance to our recommended option. $ d the new tier (when
introduced) align with our recommended proposal, the power provid the Department’s Chief
Executive) to exempt a subset of tier 4 charities under our recom d option would no longer be

required. @

With a smaller number of tier 4 charities eligible for the e@ption under the proposed threshold
(threshold one), the reduced transparency risks from eroposed threshold are less than the risks
from the alternative thresholds. In addition, while xempt tier 4 charities would no longer report
to the standards required by the XRB, all regist é&harltles (including the exempted charities)
would still be accountable through annual re W|th minimum financial information, which helps
to promote the effective use of charltablexgburces and contributes to promoting public trust and
confidence. The recommended thresh nnual payments under $10,000 and total assets under
$30,000) was not well supported d X targeted consultation. Since the number of tier 4 charities
eligible under the recommende%‘; shold results in a low risk to public trust and confidence, and
the threshold could significa elp small charities to reduce their compliance costs without
compromising public trusg&confidence, we still consider the threshold to be appropriate.

Option five is better tén other options because option two (simplify current guidance) would not
address the unde g issue of burdensome reporting requirements. Option four (advisory
committee fo ance and templates) would be costly to administer and does not ensure
proportion eporting obligations for small charities. Option three (provide extra support and
educati *wnl also be costly and while it may improve compliance rates in short term, it will not
addr %ﬁe underlying issue of disproportionate reporting obligations.
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Summarise the cos

ts and benefits of your preferred option

Table 3: costs and benefits — preferred option for reporting requirements for small charities

Affected groups

Comment: Impact

Additional costs of the preferred option compared to taking no action

Regulated groups
Regulators

Other groups (e.g.
wider government,
consumers etc.)

Non-monetised costs

Regulated groups

Reduced transparency for some small charities which may Low O\
reduce public trust and confidence c}'
Reduced transparency from small charities from a regulatory Low (%)

perspective
Members of certain organisations i.e. funders, and the general M@']
public, may pose a risk of financial mismanagement being

undetected \QQ

Total monetised costs No monetised costs AO Low
Transparency costs 6 Low
Additional benefits of the preferred option compared to taking no action
Reduced compliance costs for charities that fall it% the Medium
threshold. Charities may also have reduced coéom

Regulators

Other groups (e.g.
wider government,
consumers etc.)
Total monetised
benefits
Non-monetised
benefits

Q

compliance, Medium
ge non-compliance

employing accountants to do the returns.
Would largely eliminate the problem of
reducing the burden on regulator to
and enforcement. Charities Servj ill continue their

education role for all registered rities.

Charities are better able tq fQ@s on their work in the Low
community, so the servis&the charity may improve

Reduced cost of en’QI ing professionals to help with Low
reporting
Reduce com& ce burden and non-compliance issues Medium

A
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Section 2.2: Accumulation of funds

Status quo

Why charities accumulate funds and why it is of interest?

Accumulating cash, assets and other resources is an important way for charities to grow and remain \
sustainable to deliver on their charitable purpose. Charities may accumulate to fund specific projects, \O
benefit future generations, hold assets to carry out charitable purpose (for example, a trust that @)
operates property for a church), ensure funding is available to provide aid following a disaster, hol 2
contingency funding for unexpected events that impact income sources, or for other reasons. A %
such, accumulating funds can represent good governance practice, and is not considered an@
or non-charitable use of charitable funds. OQ

AN

Considering the accumulation of funds by charities is important because public trus@@confidence
in the charitable sector (one of the purposes of the Charities Act) is driven by the @&ansparency and
use of charitable funds. Since 2008, Charities Services has conducted public tr;é\nd confidence
surveys to identify the characteristics of public trust and confidence. These suMeys have identified
that the drivers of trust are that charities apply most of their funds to m: % positive difference, use
money wisely and effectively, let the public know how resources fro nations are used, and
ensure that most donations reach the end cause. The results of th&ost recent survey in 2021, show
that trust levels are moderate at 6.5 out of 10 (relatively consi with previous years, and slightly
higher than 2019). C)

Charities’ accumulation of funds is also being explor@é to the recommendations of the Tax
Working Group, as mentioned in the scope section@t e start of this document. The Tax Working
Group, established in late 2017, considered the‘\Qtreatment of charities, including the extent to
which private foundations and charitable b sses are applying accumulated funds to benefit their
charitable purpose. The Group’s final re n 2019 recommended that the government consider
applying a distinction between thes ps and other charities, and the government at the time
added this to the policy work proéme.

What does accumulatin@nds mean and are there any rules around it?

In accounting terms, a lated funds are the charity’s equity. Equity is calculated as assets minus
liabilities and is the Ie@ver resources available over the charity’s lifetime, which may be separated
into different “bu "”. Accumulated funds will tend to increase as the organisation grows its
resources. @fb
The law dﬁ@\not restrict charities accumulating funds. There are no minimum distribution
requiNents or limits in the Charities Act or other legislation. Charities must not be established for
pri profit and must act in accordance with their constituting rules documents, which outlines

ir charitable purpose, their obligations/requirements under the Charities Act and any operating

@»rules. Officers of charities have duties under other legislation (for example, the Trusts Act, the

O

Companies Act, and Incorporated Societies Act 1908) to act honestly and in good faith. For charitable
trusts that are subject to the Trusts Act, section 18 states that a trust may accumulate income to the
extent that is consistent with its terms. For charities operating businesses, New Zealand case law has
confirmed that these charities may accumulate funds in line with normal prudent business practices
for developmental purposes. We note that parallel work on the Incorporated Societies Bill has not
considered matters of accumulation.
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Reporting of accumulated funds

In accordance with the XRB's reporting standards, Tier 1-3 charities must report annually on the

funds they have accumulated over the life of the charity. They may volunteer an explanation on the
reasons for the accumulated funds in their report, but it is not required. Tier 1-3 charities must also
report separately on total assets and total equity. One of the possible “buckets” of accumulated

funds is reserves. Reserves are usually contingency funds set aside to provide adequate resources to \O
respond to unexpected or expected crises, to ensure the charity can be sustainable over a long (%2)
period.3 Tier 1-3 charities must report on reserves if they have them and describe their purpose or
restrictions. However, even if a charity has funds set aside for a specific purpose, this does not

it is reserves or needs to be reported as reserves — reporting reserves is an accounting decisi

Tier 4 charities do not need to report on the funds they have accumulated, or their asset\%&}quity,

but must report on the amount of cash they have and other resources they own. AO

service performance with their annual return. This is a non-financial stateme at provides
information on the activities, outputs and outcomes the charity achieveg&ﬁ previous year. Neither
the financial statements, performance reports, or annual return provid@u iform figure for
accumulated funds, nor explicit information on what accumulated f] are used for. Even with
comprehensive reporting, it can be difficult to identify what acc ated funds are for. Some
charities may have financial management strategies, reserve cies or distribution policies that
outline expectations around accumulation, but this is not nguirement or typically made public.

Tier 3 and 4 charities, and from January 2022, Tier 1 and 2 charities, must also p:@de a statement of

<
Scale of accumulated funds in the charitabt@ector

Most registered charities in New Zealand are Ti @Xharities, however, a small proportion of large
Tier 1 and 2 charities account for over half th&sector’s annual turnover. They also account for most
of the sector’s accumulated funds. Cha[it' ith the highest accumulated funds are predominantly
iwi, charitable businesses (universities& th and disability care providers, and business arms of
councils and iwi), churches, and fuQ®\e/grant providers. It is reasonable to expect that many of
these large charities need to maigtain high value assets to carry out their charitable purpose, for
example, universities and h Care providers. Iwi have advised that accumulation is critical for
discharging their role is kaj§jaki of settlement assets over many generations, to support the long-term
economic and social a@ ment of iwi members over 500+ years. This is partially achieved by
providing a sustain@ inancial return from the charitable business operations.

The data be oega’ables 5 and 6) sets out the charitable sector funds by tier, based on 21,753
charities f the 2019/20 Charities Services Annual Review. The information is self-reported by
charitieg ahd may be subject to error.

Reserves also have other meanings. For example, for Tiers 1 and 2, ‘Discretionary reserves’ are funds from surplus put
it in a reserves bucket for accounting purposes. If discretionary reserves are reported, they must report what the
reserves are for (e.g. a new building project, etc). ‘Other reserves’ are funds that effect equity but would not be
reporting in the statement of financial performance, for example foreign currency transaction reserve or asset
revaluation reserves.
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Table 5: Number of charities and their annual expenditure

* There are approximately 28,000 registered charities in New Zealand, however annual ret@@
varies from the total for reasons such as a charity not filing a return or filing a return on@ If of a

group of charities. AO
Table 6: Charities total operating surplus, assets, and equity (\6
$(000) Tier 1 Tier 2 Tier 3 ie(a‘ All Charities
0] ti | \?3
perating s";': f:'; t/ 376,433 585,809 509,39 \S\ 105,361 1,576,996
24% 37% i 7% 100%
W~

N/A
Total assets 26,508,734 22,110,425 2(4',&,889 / 63,056,048
42% 35% | o, 23% 0% 100%

< N/A
Total equity 20,744,330 17,647,&2 12,716,275 / 51,108,467
41% L N35% 25% 0% 100%

This data is based on the 21,753 charltles b{@\ed in the 2019/20 Annual Review.

** We note that that data may no |cat|ve of normal trends due to the impact of COVID-19 at
the end of 2019/20. However, the ortlons have remained largely the same from previous years.

*** There is no asset mform& for Tier 4 because they are not required to report this information.

Distribution of ac6mated funds

Noting that accu ion of charitable funds is valid, we also considered the reverse of this — the
distribution of, itable funds. We primarily focused on those of interest to the Tax Working Group
— private f tion charitable trusts and charitable businesses.

Priva & undatlons are typically established by a single donor or closely related group and operated
sely related group using income generated by private funding. There are approximately 1,100

&stered charities which have identified themselves as ‘foundations’ on the Register. The largest 35
o

©

undations on the Register, while not Tier 1 due to their lower annual expenditure, control almost
$1.7B in total assets and $1.2B in accumulated funds. The level of funding distribution to charitable
purpose by these foundations varies considerably. This may simply be because some foundations did
not have causes they wished to support that year, or for other reasons. We are unable to draw
conclusions from the reporting about the validity of the accumulation or distribution.
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Reporting Tier (based on | % of charities Number of % of total Total Annual
expenditure) Charities* annual sector Expenditure
expenditure
Tier 1 (More than $30m) 1% 155 51% $9.17b
Tier 2 ($2m to $30m) 6% 1,215 33% $5.90b
Tier 3 ($125,000 to $2m) 36% 7,890 14% $2.60b
Tier 4 (Less than 57% 12,493 2% S 0.344b
$125,000) )
Total 100% 21,753 100% $18.02b A



For example, the Wright Family Foundation distributed eight per cent of their $23 million net surplus
in 2017 and had $66 million in accumulated funds. The Friedlander Foundation distributed 95 per
cent of its $0.3 million surplus in 2017 and had $6.7 million in accumulated funds.

Charitable businesses include businesses that engage in charitable activity (“related businesses”) and
those that engage in non-charitable activity as a means of raising funds for charitable purpose
(“unrelated businesses”). Examples of unrelated businesses on the Register include:

. livestock and forestry businesses — operated by the Joan Fernie Charitable Trust which
provides grants to other charities; %Q
° commercial rental properties — Foundation Properties Limited, which provides funds to Blin

and Low Vision NZ; \
° an electricity generator company — Pioneer Energy Limited, which provides a financiﬁ&rn
to Central Lakes Trust, which provides grants/funding for community projects; a
. dairy farms and kiwifruit orchards — Trinity Lands Limited, which provides prc&@a churches
to advance religion. 6

Charities are not required to identify whether they own or operate businesse@nd the number of
unrelated businesses on the Register is unknown. However, in 2017, five@cent of charities on the
Register were listed as limited liability companies, and in 2018, 9272 ities reported $8.57 billion
in income from trading operations, up from $5.06 billion in 2013. @

A sample of 20 unrelated businesses on the Register was a in 2017. This analysis identified
that 15 companies distributed funds by grants or donationsahd five did not. These five businesses
held total assets up to $376 million and accumulatedg‘{@s of up to $323 million.

B\
This data on large unrelated businesses and pri @\‘oundations suggests that while these charities
have considerable funds, in some cases, very little of this is being distributed to charitable purpose.
However, the reasons for this are unclear. unds may be held in business assets or investments
necessary to grow funds for charitable pJfdose.
N\
Stakeholder views about ac ulated funds

Between 2019 and 2021, wa@%ﬂ from stakeholders that:

. Accumulation fT@ﬁ is good governance practice and some accumulation is necessary for

charities to: %
o) hol @%serve to cover operating costs if they face a temporary loss of income to
jlgate risks and ensure certainty for their staff and beneficiaries;
o @\lpport long-term spending plans, for example, new buildings, equipment or to expand
* operations;
@} grow investment funds and make larger distributions in the future;

\A o) develop stable sources of income, as revenue from investments and fundraising
businesses provide greater certainty than grants and other income which can vary
greatly each year;

o) grow their funds so that they can continue to make distributions in perpetuity to benefit
their community (for example, community foundations and charities that manage
endowment funds); and

o) manage iwi assets for current and future generations.

° Further transparency would support trust and confidence, particularly for larger charities;
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. Further requirements would add compliance costs;
° Minimum distributions would be an unnecessary, costly, and arbitrary requirement.

Maori charities make up less than five per cent of the total number of charities, and over 60 per cent

have an annual expenditure under $125,000 (Tier 4). However, some iwi settlement organisations,

such as Waikato-Tainui and Ngai Tahu, are Tier 1 charities that maintain large asset and equity S
holdings. As of April 2018, M3ori charities held around $6 billion in total assets, with $1.5 billion in \O
total annual income, and total expenditure of $1.2 billion. %Q

Through targeted engagement, some iwi (Waikato-Tainui, Ngai Tahu, Ngati Awa and Ngati Poro
noted their unique position as opposed to other charities — iwi have a unique relationship wi I@ne
Government, and iwi charities have a unique relationship with their membership which reQui es

significant accountability. Iwi commented that they should be treated differently wh mes to
accumulation, to recognise this unique position and that they are accumulating to efit their iwi
whanui centuries into the future. They submitted that they should be exempt f ny new

requirements about accumulation of funds.

\\

. . o
What is the policy problem or opportunity? 0(\

Information on why charities have accumulated funds is n¢}@$acce55|ble which does not
promote public trust and confidence in the charitable sect

Charities have many good and valid reasons for accuﬂ&atmg funds. However, these reasons are not
always clear to the public in the annual return, §i ial statements, and statement of service
performance. This is based on a desktop revi f the suite of financial and performance reporting of
23 registered charities (single entities, and&ups) 4 This sample illustrated that while charities are
transparent in their reporting on What w much is accumulated, the user of the report needs a
certain level of knowledge or under ding about charities, investments, business and accounting to
understand why the charities ha& cumulated funds.

For example, as part of tar; engagement some philanthropic organisations shared that their
accumulated funds aret@%}sure the charity exists in perpetuity, in accordance with the trust’s deed,
and they can only dlsbbute income generated from investing those funds. However, this is not clear
in an annual retu ancial statement, or performance report. To conclude that the accumulated
funds are vali%%erson looking into this would need to:

. kno&wat trusts can be established in perpetuity;
° w that trustees have a duty to act in accordance with the perpetuity rule; and
.\Aef'efer to the suite of information provided by the charity on their purpose, income sources and

c}' expenditure.
&

&O We cannot expect the public to have this level of knowledge. There is a problem with the accessibility
Q of information on accumulated funds, in terms of understandability and simplicity. This can

We note that this is a small sample when compared with the number of registered charities. However, due to time
constraints we were unable to obtain a significant sample.
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undermine public trust and confidence in the charitable sector, because informing the public on how
charitable funds are used, using funds wisely and effectively, and ensuring funds go to the end cause
are key characteristics of public trust and confidence. Public trust and confidence is critical as it
encourages support of the charitable sector, in the form of donations and volunteering.

The objective for this topic is to improve accessibility of information on why charities have
accumulated funds, while charities maintain independence to govern and manage funds in ways that
service their communities. This aims to support our overall objective that the Charities Act supports \O\
charities to continue their vital contribution, while ensuring that contribution is transparent. @0
Media interest and public queries over the last several years have highlighted an interest in charities
accumulating funds, including concerns that charities are accumulating for non-charitable rea §

and that it is unclear why some have significant accumulated funds. However, we do not htg?rect

information on the public’s view of the accessibility of accumulated funds information. \0

N\
Stakeholder views of the problem

Most stakeholders during targeted engagement in 2021 (and in the 2019 con&tion) said that
charities report enough financial information to provide transparency aboyf accumulated funds, and
that further reporting is not required. Some thought that performance ¥ % requirements taking
effect from 1 January 2022 (as described earlier) would be useful in r understanding how
accumulated funds are charitable and said that we should wait a e the full impact of this
reporting before making changes. o

However, other stakeholders (large charities with business activities, fundraising charities, and
academics) agreed that increased transparency and Untability on accumulation or distribution of
funds is needed. Some of these stakeholders referfed to “passive” private foundations that “hoard
tax-free funds” and only distribute funding for inistrative costs and professional service fees.

Is the problem the same for all cr@gfes?
8
There are differences between Iarg@ smaller charities, in that:

° Larger charities tend t &umulate funds, with tier 1 and 2 accumulating significant funds;
o Larger charities tend tOBave more resources;
° We expect a hig el of transparency from larger charities that are managing significant

charitable fundshwhich is evidenced by the current reporting standards for the four tiers, with
larger orga%@tions having more rigorous reporting requirements;
. Smaller @nties tend to accumulate a small amount of cash reserves rather than significant
surp%é’, or equity from property etc; and
. Sm& r charities tend to have limited resources — compliance rates with current reporting
\ dards are already low, but we expect less rigorous reporting from them, as evidenced by
@QEhe simplified reporting standards for tier 4.

(bgfoting that public trust and confidence measures apply to the charitable sector, rather than charities
Q based on their size, our view is that addressing the problem with accessibility of information should
Q relate to larger charities — tiers 1, 2 and 3.

An alternative problem that we considered and ruled out

We considered whether there was a problem with distribution of accumulated funds by “fundraising
charities”. Charitable status can be granted to organisations that exist for certain purposes and that
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meet certain requirements. Our initial view was that organisations include those that “do” charitable

purpose (i.e. directly further charitable purpose through their activities e.g. education providers,

religious organisations, budget service providers etc.), and those that generate funds to support their

own or others charitable purpose (e.g. private foundations, and “unrelated” businesses such as

opportunity shops, food retailers, transport companies and tourism operators). We identified that in

some cases, “fundraising charities” distribute very limited funds to charitable purpose per annum.

Our initial problem definition was that it is unclear how or when fundraising charities plan to

distribute their funds to benefit charitable purpose, which could undermine public trust and \O&
confidence in the charitable sector. @0

We consulted with targeted stakeholders on this problem definition. Most stakeholders (large an%
small charities including what we referred to as “fundraising charities”, iwi, umbrella groups
lawyers) did not agree with the problem. They considered that it lacks recognition that chagsble
purposes can be furthered by accumulating funds, by any type of charity, and an approé@o focus
on a newly defined class of charities was arbitrary, too simplistic, and would be very dif#ult to
implement. It was also reinforced that any entity must be established for charitat@purposes —there
is no test of what level of distributed funds is “charitable enough”; the funds W simply be for
public benefit, and not private benefit.

=

Fundamental matters concerning charitable purpose are out of the sc\?}of this work. There is also a
lack of evidence that the lack of distribution by some charities is i@ or non-charitable, as there
have not been investigations into this. On that basis, and beca the feedback that it would not
be practical to define and target “fundraising charities”, w@@arded this problem definition and
focused on the matter of transparency. o

Describe and analyse the options \\

We developed a range of options that could bq) y improve the transparency of accumulated funds.
We were keen to engage with stakeholdens @) ‘several different approaches that would vary in their
potential effectiveness and implication \ﬁﬁere were also some expectations of the options we would
look at given the considerations and\\®sommendations of the Tax Working Group. While we heard
from stakeholders in 2019 that an ®Ption requiring charities to distribute a minimum amount of their
funds would have more cost benefits, it was important that we consulted on this again given
the recommendations of the Yax Working Group.

Q
&
%)

,b"o

Maintainin %status quo will not improve the accessibility of information about accumulated
funds, ghﬁ is not proportionate to accountability and transparency expected for entities managing

Analysis

charj funds. This option has strong support from the sector (including iwi). This is because most
ofth&sector consider that the current financial reporting requirements, and the performance
éporting requirements from 2022, provide enough information about how charities use their funds.

©

For this option, Charities Services would issue guidance on good fund management practices. This
would not require changes to the Charities Act. Charities Services have functions under section 10 of
the Charities Act to educate and assist charities in relation to matters of good governance and
management. This function includes “issuing guidelines or recommendations on the best practice to

4
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be observed by charities and by persons concerned with the management or administration of
charities”, which means Charities Services are already empowered to issue guidance.

Charities Services already provide such best practice guidelines on a range of matters, with a strong
focus on supporting charities to fulfil the annual return requirements. These guidelines could be
expanded to include advice on good fund management practices, including matters of accumulation
and distribution of funds, and being transparent about those matters. While this option could be
more specific on providing guidance about transparency of accumulated funds, we wanted to

consider and consult on a guidance tool that would be broader practical advice to support charities in O

general funding matters.
Analysis *

While there is no evidence that a lack of guidance is a barrier to transparency or acceSS\]
information, it could help to ensure that charities are accumulating for valid reason S ave good

financial management policies in place. Such guidance may assist in holding chan& account for

decision-making related to their accumulated funds. (\

There was some support for guidance, but more broadly rather than in ¢ ntext of accumulated
funds. One stakeholder suggested that guidance could include advice/ ctations that charities
consider intergenerational justice when the governance body is exexdiging its discretion on
distributing/using funds. @

This issue would not address the problem by providing acc€s3 le information about accumulated
funds. Some stakeholders thought guidance may also in@vertently constrain charities’
independence to decide how to maintain their charit@% purpose in ways that best support their
communities. The public would also not know |£\®gwdelmes were being followed.

Option 3 — Large charities report tt-\‘ asons for accumulated funds in the annual
return, designed with iwi (non- Ig@ ative)

This option would introduce a ne@tmg line in the annual return for charities for large charities
to describe the reasons they haye aecumulated funds. In practice, this would likely be a paragraph
within the annual return for@ﬁ amount of information would depend on the complexity of the
reasons for accumulation, and’charities could refer to other documents for further detail, such as
their financial or perf&?@n e statements).

This is a non-legi e change as Charities Services (via the Department’s Chief Executive) are
already empo&d to prescribe the form of the annual return. Filing an annual return is currently a
key obligatipihor registered charities under the Charities Act, so this option essentially builds on the
status quoMCharities Services would update their guidance to support charities to fulfil the new
requi nt. As part of this option, Charities Services would be expected to design the annual return
&5 changes with iwi, to incorporate te ao Maori views of accumulation, given their unique position
aid view of accumulated funds. We considered whether iwi should be exempted from the option, as
per their feedback. However, given the level of some accumulation by iwi charities and the minimal
compliance burden this option imposes, we considered it to be more pragmatic to ensure that iwi is
involved in its implementation.

This option would apply to tier 1, 2 and 3 charities. Small charities present less risk as they are
unlikely to hold significant accumulated funds. Requiring more information from small charities
about their use of charitable funds will be disproportionate to the level of accountability and
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transparency needed from them (and would undermine our reduced reporting requirements for
small charities proposal).

We considered that the annual return is the best and most appropriate place for more accessible
information on accumulated funds because the items can be searched across the whole sector

(because of the database on the charities register which is linked to annual return information) and it

is easier to read. While there may be benefits to having the information in the financial statements,

XRB set the standards for those reports, which are about more detailed financial information.

Additionally, the performance report (standards set by XRB) is about the outcomes and outputs the (}'
charity has achieved, rather than the purposes of their funding.

o)
Analysis \(OS*

This option meets our assessment criteria. It addresses the problem, by providing accessi
information, in a way that aligns with the Charities Act’s current requirements and is rtionate
to the level and nature of the risk to public trust and confidence. We anticipate that¥®will have
minimal impact on most charities, as it does not require them to do anything n charities already
know why they have the equity that have/why they have built up funding — it st a matter of
providing an understandable and accessible explanation of this. We consighe) that this will help the
public because if they look up a charity on the register at present, it is l@t\easy to understand from
the reporting information (including the annual return) what all tk@)‘ding is for. However, the
effectiveness of this option does assume that the public will us information, or that it will be
brought to their attention via the media, academics, or thed)ég?or, for example.

In early consultations (in 2019, and the first round of tai@ted engagement in 2021), many
stakeholders did not support the option. This was b on the view that charities already report
comprehensive information on how they use t)@mds through their annual return, which is filed
with either a financial statement or performa(: report. However, other stakeholders (large charities
with business activities, fundraising chariti&Qand academics) agreed that increased transparency
and accountability on accumulation or (NSEibution of funds is needed. Most of these stakeholders
favoured charities reporting more i ﬁion. There were mixed views on what and how much
should be reported, who the requi ent should apply to (e.g. private foundations or large
charities), what compliance b(@n this would impose, and whether the information should be
reported in the annual ret ’n\or somewhere else (like the Statement of Service Performance or
financial statement, alt %‘n there was some consensus on using the annual return). However, in
the last round of tar. d engagement seeking feedback on refined proposals, most targeted
stakeholders indi support with this option, seeing it as a practical way to address the problem
that did not i e a significant burden on large charities. Some stakeholders were concerned about
how it wo implemented, and iwi did not consider that they should be subject to the changes.

Y
1%
és option would require tier 1, 2 and 3 charities to provide and maintain a distribution policy or
plan, which would require a legislative change to the Charities Act. The plan would need to set out, at
minimum, when and how much funding will be distributed to further the charitable purpose, and
how this would be achieved. For example, an unrelated business could raise funds through its
transport logistics company and provide at least 50 per cent of profits from the company per annum
to a charity. Providing a distribution plan could be a new registration requirement, or an ongoing
obligation, like the current annual return obligation. Charities would also be required to declare that
they distributed funds in accordance with their plan in their annual return.
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Analysis

A distribution plan or policy that is published on the register will provide accessible information on
how charitable funds will be used, which should include an explanation of the purpose of
accumulating funds. This will provide clarity on how charitable purpose will be fulfilled and ensure
that charities proactively consider how their funds will be used. However, this forward-looking
approach (planning, rather than reporting) would not align with the current principle of providing
historical information on how charitable funds have been used.

While sharing more information is proportional to the nature of the risk, and would help to hold %Q

charities to account, stakeholders thought the sector would be constrained by a distribution plan.
They thought it would remove the flexibility needed to respond to unpredictable changes in 6
community needs or external factors, potentially breach the trustee duty under the Trusts g&)t to
commit trustees to “future non-exercise of discretion” and put decisions about what is @ or
communities in the hands of donor organisation instead of communities. AO

Option 5 — Requirement for larger charities to distribute a minim@of five per
cent of net assets per annum (legislative change) (b

This option would require tier 1, 2 and 3 charities to distribute five per{’@f their net assets per
annum. 0

A minimum distribution requirement would not provide more ssible information but would
ensure some level of accumulated funds is regularly distritg?, which may improve public trust and
confidence. However, it goes beyond the “light-touch” pgjntiple of the Charities Act, which provides
for a registration, reporting and monitoring framew .éﬁis option is also disproportionate to the
level of risk — it would have significant compliance burtien and behavioural consequences when there
is limited evidence that current accumulation p@ces are uncharitable or invalid. It was not
supported by most stakeholders because: Q}

° if a charity is unable to meet th X %imum requirements with surplus funds, they would have
to use reserves or sell asse \ch will impact their ability to achieve their charitable purpose;

° it is inflexible to external jgfllences outside of charities’ control and how a charity may need to
operate to achieve lo rm goals;

. it may encourage ch§it|es to distribute the minimum, even if they could do more, or
encourage riskier stments to generate higher returns;

. it could lead @ mage to perpetual funds by requiring distribution of more funds than is

available ear;
° any mj m distribution requirement is arbitrary and does not reflect the objectives and
car{réxylanning undertaken by Maori charitable organisations;
. ﬁtwr]lcting the ability to accumulate funds will adversely impact efforts to support the long-
Q\é prosperity of iwi; and
@ “net assets” is not an appropriate indicator for various reasons, and the proposed five per cent

(b' baseline is short-sighted, and too high given the current low interest and low return market.

©

There were some stakeholders were not opposed, or even favoured, the minimum distribution
option in principle. These stakeholders cited passive charitable funders only distributing funding for
administrative costs and professional service fees. Most of these stakeholders thought that a
minimum distribution requirement should only be enforced if it was paired with the benefit of a
refund imputation credit scheme.
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Other options suggested during consultation that we ruled out

Stakeholders made some suggestions during targeted consultation about other options we could
consider. Table 7 below outlines these options and why we ruled them out/did not assess further.

Table 7: Accumulation of funds - assessment of other options raised through consultation

Option Overall assessment

Educating the public on why
accumulated funds are
necessary

This could partially address the problem, but there are many
diverse reasons that individual charities have accumulated funds
and it would not make this information more accessible.

Requiring charities to have a
reserves policy

if a charity has funds set aside for a specific purpose, this d
mean it needs to be reported as reserves, which is an accth i

decision. \0

G
Reserves are just one component of accumulated funds, and e@
t
ng

Providing guidance on the
importance of reserves

P\
Reserves are just one component of accumulated %< and even
if a charity has funds set aside for a specific purpdse, this does not
mean it needs to be reported as reserves, w%&\s an accounting
decision. \

Increased reporting on
accumulated funds in
financial statements or
performance reports

The annual return is the most appropri ace for more
accessible accumulated funds infor %n because the items can
be searched across the whole se@and it is easier to read. While
there are benefits to having t ormation in the financial
statements, XRB set the s}arﬁ}rds for those reports.

Purpose based
governance/new officer duty
to act in best interests of
charitable purpose

This was considered as &JM]‘ the role of officers/governance

work. ’\sg\

O
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Multi-Criteria Analysis — accumulation of funds

Table 8: multi-criteria analysis on accumulation of funds

| Key - much better than the status quo +

- much worse than the status quo

better than doing the status quo 0 . worse than the status quo

about the same as the status quo

Option 1 - Maintain
Status Quo

Option 2 — Guidance
on managing funds

Effectiveness

No change, this will not address
the problem as it will not provide
more accessible information on
accumulated funds. This is despite
Tier 1 and 2 charities soon being
required to provide a statement of
service performance, as this
provides information on the
outputs and outcomes they
achieved to further their charitable
purpose, but not an explanation of
accumulated funds.

Alignment
No change, the status quo
does not introduce anything
inconsistent with the
current charities legal
framework

Proportionality

Charities are already
transparent about their
accumulated funds (in terms
of the amount of funds and
how they are being spent),
so it may be proportional to
maintain the status quo.
However, charities exist for
the public benefit, and it is
reasonable to expect the
public to be able to easily
access information on
charitable funds, including
why they have been
accumulated.

Accountability

Under the status quo, it’s not
clear whether decision
making on accumulated
funds is an effective use of
charitable funds, so
accountability is not
maintained or improved
under this option. The lack of
information makes it difficult
for the regulator to identify

whether there may be 6
\

o

education and support

required around fund A
management. A\\'

Sector independence

will mean that the sectorc’)\,
continues to make

independent decisiorfs)about

Maintaining the status quo O

Support from communities

\ There is strong support by
charities, including iwi and
Maori charities, to maintain
the status quo. This is largely
because they consider that
charities already report
enough information about
their funds under current
requirements. However, this
option is unlikely to be
supported by the public who
cannot easily see information
on why charities are
accumulating funds.

Overall assessment

The status quo will not
address the problem (and
therefore not achieve our
objective), however, it
maintains sector
independence and has
support from the sector,
including iwi.

0

0

0

N

0

0

0

It will not address the problem as it
will not improve access to
information on accumulated funds
(even if it has other benefits).
Guidance is not a barrier to
transparency.

Providing guidance to
support charities is
consistent with the role of

Charities Services under the
Charities Act, and the sector

seeks further support from
Charities Services.

Guidance is an operational
intervention that is likely to
have minimal impacts on
charities, including no new
compliance burden. This is

proportional to the nature of

the small-scale problem.

>

&

This option \elp to As part of the consultation,
improvg-ti§)dccountability of | the sector told us that this
decisiongfaking on option may inadvertently

accu@ulated funds, as it will
ar what charities
(should be considering when
managing funds for
charitable purpose. It could
also improve transparency of
decision making by the
regulator when it comes to
undertaking reviews or
inquiries, and potentially
other compliance actions.

constrain charities’
independence to decide how
to manage its funds or
maintain its charitable
purpose (essentially, the
sector was worried that
guidance would become
quasi-standards).

N +

The sector, particularly small
charities, welcome further
support from Charities
Services. However, they have
highlighted their concerns
about guidance becoming
quasi-standards, and that
guidance may be unable to
reflect the diverse
perspectives of the sector.
This option is not supported
in the context of the problem
definition/topic, which
means it will be difficult to
meaningfully promote.

While it does meet
objectives of alignment,
proportionality, and
accountability, it will not
address the problem and is
not considered necessary by
the sector.
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Effectiveness

Overall assessment

Option 3 — Report
reasons for
accumulating funds in
annual returns, for
large charities,
designed with iwi

This option will address the
problem by ensuring there is
accessible information on why
funds have been accumulated. It
will give charities the opportunity
to provide an explanation or
narrative on what accumulated
funds are for, which is not always
clear from the current annual
return, or from the financial
statements or performance
reports. However, if it is not
monitored and enforced by the
regulator, the information
provided in the annual return may
not be effective at addressing the
problem.

Alignment

Charities are already
required under the Charities
Act to provide an annual
return. The Act also provides
for Charities Services to
determine the content of the
return, in consultation with
the sector. Using the existing
annual return framework to
maintain public trust and
confidence aligns with the
existing framework.

Proportionality

Improving reporting is
proportional to the problem
that information is not
accessible. Charities have
many valid reasons to
accumulate funds and are
transparent about the funds
they hold. Some explanation
in the annual returnis a
minimal intervention to
address a minimal problem.

Accountability

The public, regulator, and
other users (e.g. Inland
Revenue) will have individual
charity and sector level
information on the reasons
for the accumulated funds.
This information can help to
hold charities to account for
the effective use of
charitable resources. It will
provide charities with the
opportunity to share their
decisions around
accumulated funds, which
may include providing
assurance that they are used
for charitable purposes.

Sector independence
Charities would maintain the
ability to decide how to use
their funds and be required
to be clear on how charitable
funds are used. This would
not impact charities
decisions on how to use thej J
funds, and therefore c’}'

maintain sector %Q

independence.

Support from communities
In our first round of targeted
engagement, some large
charities with business
activities, grant making
charities, and academics
supported increased
Mtransparency on
accumulated funds, and
support improved reporting
to achieve this. However,
most of the targeted
stakeholders did not support
this intervention as they
considered it unnecessary
because of the current
reporting standards that
provides information on the
amount of charitable funds
accumulated. However,
during another round of
targeted consultation on the
refined proposals, most
stakeholders supported this
as a pragmatic solution to
the problem. lwi may be
more supportive of this
option given that we
updated the iwi design
partnership proposal.

This option meets all the
assessment criteria because
it addresses the problemin a
way that is proportional to
the risks and is consistent
with existing requirements of
the Charities Act. While
stakeholders initially raised
concerns about this option,
our final round of targeted
engagement highlighted that
there is some support for
this, and that the sector
considered it would continue
to support their
independence.

0
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Effectiveness

Overall assessment

Option 4 —
Requirement for
distribution plan for
large charities

A distribution plan or policy that is
published on the register will
provide accessible information on
how charitable funds will be used,
which should include an
explanation of the purpose of
accumulating funds. This will
provide clarity on how charitable
purpose will be fulfilled and ensure
charities proactively consider how
their funds will be used. Because
this option would require charities
to report or declare on whether
they operated in accordance with
their plan, which would enhance
transparency to improve trust and
confidence (assuming the
reporting information or
declaration was accurate).

Alignment

This option is not consistent
with the well-established
framework of charities (and
other public benefit entities)
reporting historical
information about the use of
funds, rather than forward
plans.

Proportionality

This option would require
significant upfront work by
the charity to establish a
policy before it is a
registered, as well as regular
reviews. However, charities
should already be
considering such policies as
part of good governance and
financial practice. The
regulator may also need to
take a position on what plans
are acceptable or
unacceptable in terms of
meeting the charitable
purpose test. This could be
helpful for ensuring entities
such as businesses are
established only for
charitable purposes and not
private profit. This will
require some decision-
making policy of the
regulator, and more
time/resources to consider
applications. The efforts and
costs on both sides go

beyond the nature of the C‘
problem which is lack of 5\
accessible information, n
though it should bg %ected
that charities aly ave

this informagj place.

Accountability

Under this option, charities
must plan out how they are
going to use their charitable
funds. The public and the
regulator could hold charities
to account for those
decisions because this
information would be
publicly available and would
be reported on as part of
annual return obligations.

Q¥ with the principle that

Sector independence

The sector thought that this
option may take charities
away from getting on with
their charitable work to focus
on administrative
requirement that doesn’t g

give them the independegco

to adjust funding distrib

to changes in comrr%@
re

demand and othe rnal
factors. Howevﬁarities
should aIrea@et inking

about ho y are going to

ion for the benefit
being registered.
NMis option is not consistent

charities are self-governing
and the regulator does not
need to be involved in their
affairs, so long as they are
established for charitable
purposes and meet their
obligations. If charities feel
they have lost control of
their funds, they may choose
not to register, which does
not support a thriving
charitable sector, or the
providing the transparency
and accountability
envisioned by the Charities

Act.

Support from communities
There was strong opposition
to this option when we
undertook targeted
consultation. This option was
not supported because it was
considered too inflexible and

Nadministratively intensive

(this may be because we
used the term “plan” instead
of “policy” which implies a
more rigid approach and
perhaps that it would be
rare/difficult to change like
their rules document).

Iwi charities noted that they
already have distribution
policies, so this option would
not impact them in this
regard.

Because of lack of
stakeholder buy-in, this
option could be difficult to
meaningfully enforce, which
may reduce its effectiveness.

This option may address the
problem and help with
accountability of decision
making on the use of
charitable funds. But it is
inconsistent with the current
framework and light-touch
regulation, which does not
support sector
independence, and it is not
supported by stakeholders.
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Effectiveness

Option 5 — Minimum
distribution 5% p.a. for
large charities

This option will not improve
accessibility of information on
accumulated funds, however, it
will be clear what charities must
distribute and so concerns about
reasons for accumulated funds
may be limited.

Alignment

This option is not in keeping
with the Charities Act
framework, which only
provides for a registration,
monitoring and reporting
scheme. Minimum
distribution in other
countries is part of tax
requirements because of tax
avoidance interests. This
approach would not align
with the Charities Act, which
is a light-touch regulatory
framework of a registration,
reporting and monitoring
scheme.

Proportionality

This option is not
proportionate to the risk.
There is some evidence of
lack of distribution of
funding, but this could be for
valid and charitable reasons.
This option would impose
significant costs on charities
and the regulator and may
have unintended
consequence on funding
sustainability and
behaviours. This is not
commensurate with the
problem of accessibility of
information.

Accountability

This would remove some
decision-making about
funding distribution from
charities. Accountability
would therefore consider
whether the charity
complied with the
requirement, rather than the
robustness of their decision.

Sector independence

This option does not support
sector independence as it
takes away decisions about
funding distributions from
charities and puts them in
the hands of the

they have lost control ofo
their funds, they m ose
not to register, which.oes
not support a t g

charitable sq%@z or the
providin @ ransparency

and aa tability
envisisded by the Charities

ct.
S

Support from communities
There was very strong
opposition from stakeholders
to this option in consultation
from 2019-2021, either in
principle or the proposed 5
percent of net assets.

Government. If charities fg@s Stakeholders thought that

this option was inflexible, did
not recognise the careful
planning and responses by
charities, is an arbitrary
intervention to an arbitrary
problem, and would have
significant adverse
consequences on funding
arrangements and
behaviour. Lack of
stakeholder buy-in will make
it difficult to enforce.
However, it is noted that
some stakeholders support it
(if it is paired with new tax
benefits).

Overall assessment

This option does not address
the problem and does not
meet most of the criteria.
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Conclusions

The preferred option is Option 3 — Large charities (tier 1, 2 and 3) are required to report the reasons
for accumulated funds in their annual return, and Charities Services partner with iwi to design the
annual return form changes.

This option meets our assessment criteria. This is because it:

xO

@)

. addresses the problem, by providing charities with the opportunity to succinctly and clearly %
explain why they have accumulated funds for the previous year in a way that is accessible\

users of that information; \(b

. aligns to current requirements by building on the existing annual return; ‘Q

. is a low-cost, non-legislative change that would have minimal additional comp i@urden on
large charities, which is proportional to the nature of the problem (better acm& o
information); 6

° aims to incorporate a te ao Maori view of accumulation of funds; (b,(\

. assists in holding large charities to account for decisions to accum

’@ charitable funds, and
helps the regulator and other interested parties to make inform% isions relating to this
information; 0
° does not impact charities’ ability to manage their funds a@@see fit, therefore maintaining
sector independence; and
. has support from some stakeholders, as demonstra€d) y recent targeted engagement and
the 2019 consultation. (%)
$&
The impact we expect to see from this interven%@q‘s more accessible, easy to understand
information on why funds have been accumul . The new information will provide sector-level
data that is not available at present, that (;@ ies Services and other interested parties, such as
Inland Revenue, can use to inform com Ce activities. It can also benefit charities, by helping them
to demonstrate to funders that they more financial support even if they have accumulated
funds. They may be more likely to&re funding if they can provide this narrative.

The benefits/effectiveness o’®s option assume that the reported accumulated funds purposes in
the annual return are a te, meaningfully descriptive, and the public and other interested parties
will use the informati@.

%)
D
>
A risk with ®option is the residual lack of support from the sector to increase reporting or
disclosu é(sequirements. This includes from some iwi Maori charities, who do not consider that any
new ges should apply to them because of their existing distribution policies and other
rayparency measures, as we have not consulted them on the finalised option that the annual
(¢gturn form would be designed in partnership with iwi. We consider the impact of the option will be
e ow (including low cost) given that it will apply to large charities that have the resources to comply,
Q and it is seeking a small amount of information based on matters the charity will have already
considered. A potential lack of stakeholder buy-in is also mitigated by the requirement for Charities
Services to consult with the sector on changes to its annual return form.

There is a risk that the information about reasons for accumulated funds may be missed if it does not
sit in the financial statement or performance report as well as the annual return. To address this, we
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will engage with the XRB. As part of targeted engagement, the XRB commented that they would like
to consider the stakeholder feedback we received on reporting to help promote improved disclosure
on accumulated funds in the financial statements.

There is also a risk that the requirement will not capture asset-rich, cash-poor charities reporting

under tier 4. This is because the reporting tiers are based on annual expenditure, rather than the

total financial resources available. However, the number of seemingly large charities under tier 4 is

likely to be very low (we are unable to identify how many because tiers are based on annual \O\
expenditure not assets, and tier 4 charities do not have to report assets), and the regulator can use (@)
existing tools to request more information from these charities about their accumulated funds if %
needed. Focusing on larger charities rather than targeting all charities at the expense of small *

charities who are lower risk and unable to meet increased requirements is preferred. \(b'

Other similar jurisdictions (Australia, the United Kingdom, Canada and the United State Q\not
appear to request specific information in their annual returns about why accumulate Ends are
held. While the preferred option proposed does not align with current practices issimilar
jurisdictions, we consider it best reflects the nature of the different settings (th{@éime of the
Charities Act) and interests (addressing the problem) in New Zealand.

Under section 42 of the Charities Act, Charities Services prescrib form of the annual returns,
the particulars to be contained in the returns, and directions complied with in the preparation
of the returns. The Charities Act also allows the return to Havgifferent requirements for different

types of entities. This means that no changes to the Cha@ies Act are required to implement our
recommended option. \"Q

\N

Charities Services have an established process t%\Qake changes to the annual return. This includes
consulting with the representatives of the ciaNtable sector (usually the Charities Sector Group),
which they must do under section 72A (@ the Charities Act. Charities Services have advised that
they are currently undertaking a reyj \@ the annual return form and will be consulting on proposed
changes in the coming months.

<

There are several different w@that the annual return could seek information on why accumulated
funds are held, and this i st determined with the sector, iwi and Charities Services. There are no
costs to implementatignef the preferred option, as reviewing the annual return is core business for
Charities Services(go&n be achieved through existing resources.
>
N

Table K mulated funds impact on affected groups
AN

‘@cted groups Comment Impact

LN
c)Additional costs of the preferred option compared to taking no action
Regulated Large charities tend to accumulate funds and should have Low
Q groups (tier 1-3  considered what these funds are for. This means they will already
charities) have a plan or explanation. Extra minimal reporting requirements to

provide the explanation is going to have little compliance burden
and therefore minimal costs. There will be no to very low burden for
those already reporting the information via other channels.
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Regulators There will be costs on Charities Services to establish the new Low
(Charities reporting requirements. If new accumulation of funds information is
Services) being provided in the annual return, it is expected that this
information is being monitored and responded to by Charities
Services where necessary. However, Charities Services’ risk-based
approach to compliance does not mean they are reviewing all annual
returns, so they may not pick issues up. This mismatch between
expectation and reality could be costly to Charities Services’ O\
reputation. However, if Charities Services does monitor the c}
information to help inform their monitoring and compliance (%)
activities, this will impose a new small cost. %
Iwi/Maori We consider the proposal will have a minimal compliance burden on Lo&*
iwi/Maori because it requires information they already know or have X
about the use of their funds. \Q,Q
Public None (except time required to source the information from ther Low
register).
Total No monetised costs (\6 N/A
monetised >
costs ,56
Non-monetised Compliance and implementation (\\ Low
costs 0
Additional benefits of the preferred option compared to taki action
Regulated Large charities can accumulate significan ds and the public and Medium
groups (tier 1-3  media have previously raised concern§ajpout this. This option gives
charities) charities the opportunity to providg@n explanation for that funding,
instead of assumptions being m bout non-charitable purposes
for the funds. This may beri@{o the charity — the increased
transparency may suppor m to get more public donations and
funders (as assumpti n’t be made that they have enough
funding to further e QQYable purpose, if funds are set aside for a
particular purp
Regulators The option co@wovide additional information to support Medium
(Charities compliance@stivity, such as charitable purpose reviews. It is likely to
Services, Inland  be of be’@ to Inland Revenue, as additional information that could
Revenue) help.giect their tax avoidance compliance activity.
Iwi/M3ori aningful benefit to iwi charities who accumulate significant Low
ds to benefit the iwi whanui for generations to come, because
they already have distribution policies and strong accountability to
\@ their members in terms of how funding is distributed. But like other
,&Q large charities, it provides the opportunity to be explicit about the
* reasons for accumulated funds.
P l@} The public (and funders) can obtain and understand information Medium
easily on why charities have accumulated significant funds — this will
help to promote public trust and confidence.
Total No monetised benefits N/A
monetised
benefits
Non-monetised Transparency and reputation Medium
benefits
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Section 2.3: Governance of charities

Status quo

Who is an officer and what do they do?
The Charities Act does not outline the role of officers, instead the Act only defines who can be an
officer in section 4 (interpretation of officer), and section 16 (qualification of officers).® Charities \O&
6 %Q
Charities Services guidance says that “Officers of a charitable entity are responsible for ensurir@t

n

their organisation is run in accordance with its rules and the requirements of the Charities
officer needs to ensure that their organisation’s funds and assets are used exclusively t;

need to certify their officers are qualified as part of the registration system.

nce the
charitable purposes of the organisation. The organisation’s charitable purposes are s in its rules

document, so one of the most important roles of an officer is to have a thorough&derstanding of

these rules.”
,b(\

Charities Services can disqualify officers if the charity has been deregis@or serious wrongdoing.

The Charities Act does not specify governance require@ﬂs

The Charities Act does not reference governance duties of offg , or the relationship of duties
under the Charities Act with other legislation (for example@é Trusts Act, Charitable Trusts Act,
Companies Act and Incorporated Societies Act). Ther @no governance requirements an entity
must meet to be able to register as a charity. An of i’c&)f a registered charity may also be a trustee
of a trust, director of a company or an officer of\Qincorporated society, for example. Each of these
Acts have different duties for these roles, foé«ample, some of the mandatory duties in the Trusts
Act requires trustees to: . é\'

) know the terms of the trust; ‘\Q

° act in accordance with the s of the trust;
° act honestly and in goQd.f@ith;
° exercise your power a proper purpose; and

. further the purpo,@ the trust.

The Incorporated S@gies Bill proposes to add duties for officers of incorporated societies, and
other governan ements into the legislation, for example, what is required in an incorporated
society’s co%@ution. The Bill is at Select Committee stage (as at October 2021).

5 Charities Act — section 4 determines an officer as a trustee of trusts, or for other entities, a member of the board or
governing body (if the entity has one) who has a position that exercises significant influence over the management or
administration of the entity.

6

Charities Act — section 16 outlines the reasons that a person will be disqualified from holding an officer position for
example, an individual who is an undischarged bankrupt, under the age of 16, or who has been convicted of
dishonesty crimes, tax crimes or offences under other listed Acts.
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Many governance elements are decided by the charity in its rules documents. The rules document
sets out the organisation’s charitable purpose, what they do and how they operate. Rules can be the
trust deeds of trusts, or constitutional documents of other entities. Charities are required to submit
their rules document as part of the registration process. The rules are uploaded to the charities
register for transparency to the public. There is no legal requirement of what is required in the rules
document for a charity, although other legislative frameworks specify what is required for
constitutional documents. Charities are required to notify Charities Services of any changes to its
rules document within three months under section 40(1)(e) of the Charities Act. We have anecdotal @)
evidence that for many charities, the rules documents are often forgotten about, and that many %@

N
The rules documents are evidence that the charity has some governance processes in pla ghe
Charities Act provides a status, it relies on other legislation to provide the legal and go ng
structure. Charities Services check the rules documents prior to registering the entityXor detail on
how the entity will meet its obligations under the Charities Act, for example, by c@cking for the
entity’s charitable purpose and clauses around preventing private profit. Chag Services also look
for governance clauses such as who governs the organisation and what a (ﬁ:e governance processes
such as how the entity will manage conflict of interests. These governa ‘;\t uses are not formally
required under the Charities Act but are a proxy to maintain publi%?( and confidence and a
measure of whether the entity will be able to meet its obligatio er the Charities Act. There is no
requirement to review the rules document in the Charities Acb

officers are not aware of the rules document.

What is the policy problem or opportuni@g)
There are two key problems in this area: K\"Q
O

1) The role of officers in relation to govers(ng charities is unclear; and

2) Poor governance is a key issue the table sector faces and may impact the successful
running of charities. This can pr N charities from meeting their obligations under the
Charities Act which potenti pacts public trust and confidence in the sector.

Governance issues that\sg@e charities in the charities sector face
The role of officers of cslgkies is unclear

As the Charities Act&s not have any detail on the role of officers, it is potentially unclear what an
officer’s role invQfg®s in relation to the charity. The duties on officers of charities have been
developed t h common law and the interface with other legislation. This means that officers of
charities Qé}w

find ommon law specific to duties on officers of charities. Instead, the common law suggests

ave different duties depending on the entity’s structure. We have not been able to

thQ@an individual has duties imposed from other legislation for an entity that is also a registered
rity (for example trustee or director duties), these duties apply to the governance of the
(b'charitable activity as well. This is because the Charities Act provides a status and the other legislation
Q& determines the prevailing legal framework.

The sector is reliant on guidance, common law and the requirements in other legislation to
determine what their role is as an officer of a charity. There is clarity for the other roles people may
hold as officers, for example, trustees of trusts or directors of companies under the parent
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legislation, however, there is little clarity on what an officer’s role is specific to being a registered
charity and meeting the obligations under the Charities Act.

Poor governance could include business decisions that put charitable funds at risk, private profit,
and accumulating funds without valid reasons

Charities need to ensure the organisation’s funds and assets are used to advance the charitable

purpose of the organisation. Poor governance of funds might result in business decisions that put O\
charitable funds at risk, private profit or accumulating funds without valid reason. Charities that do O
not have business activities may not, in some cases, have robust financial procedures, or put %
charitable funds at risk by not managing conflicts of interest. 6

We have heard that governance capability in the sector is limited, particularly in small, vy, §§rteer-

run charities

Smaller charities are often run by volunteers who may not have the same gove ce'experience as
paid employees in a larger charity. A strong theme from the 2019 submissions (ﬁhat people
involved in running charities (particularly volunteers) are often time-poo ddltlonal
requirements on charities can be a compliance burden. Officers may n @ the time or experience

to develop a sound governance approach for their charity.

sector about, and often limits the charity’s ability to meet (t ligations under the Charities Act. For

Charities Services have said that governance issues are an are; % hear a lot of complaints from the
example, we have heard during stakeholder consultatio@yhat many of the sector do not have the
financial capability to meet the reporting standard réQyired which may contribute to the many

charities who fail to file, and risk being deregist&

N

Charities Services received 48 complaints t governance in the year to June 2021. They also
received 18 complaints about the potentilly related issue of misappropriation of funds. In a survey
of public trust and confidence in t arities sector that asked which characteristics give you trust

and confidence in an individual @arlty, “they are well managed” was selected by 43 percent of

respondents.® LN\

Charities Services’ ap Q:h is to provide education and support for most low-level governance
complaints. They &ot intervene in governance disputes as a mediator. Charities Services
investigate go&@ance complaints when it could connect to serious wrongdoing.

An examp‘e%f poor governance contributing to the gross mismanagement of funds (a factor of the
serig \Arongdoing offence) is the 2020 Samoan Independent Seventh Day Adventist Church case. In
gf\{e&ase, the financial administrator was convicted for stealing over $1.6 million of the entity’s funds,

@

&>
©

d the treasurer took $0.5 million of the entity’s funds as undeclared income. The Board considered

4

In 2019, 391 charities were deregistered for failing to file their annual return for two or more years. In 2020, 218
charities were deregistered for the same reason.

Research New Zealand survey: Public trust and confidence in the Charities Sector (#5236), 24 June 2021.
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that the entity’s poor financial mismanagement gave the opportunity for the individuals to
unlawfully take the entity’s funds due to improper record keeping, financial controls, and oversight

over individuals.®

Charities are not using the rules document as a governance tool

We have heard that for many charities, the rules documents are often forgotten about, and that

many officers are not aware of the rules document. This means that many charities will not be \'OK
actively considering whether they are continuing to meet their charitable purpose (a key obligation (@)

of being a registered charity), or if their governance processes are up to date. @
Impact of these governance issues *

stakeholders that it is critical that the standard of governance is improved. Governa
issue with many facets, however, we heard from stakeholders and Charities Serw& at by
addressing the above risk areas, the potential benefits of governance improve include:

o

These governance issues have a cumulative effect for the operation of the charity. We
&a broad

. enhancing the professionalism of the sector;

° promotes greater accountability and transparency, particularly a@ng smaller charities which
may not have strong governance frameworks in place;

° ensuring that the charities’ funds and activities are advangig Its charitable purpose; and

. encouraging good practice in financial management, r ing standards, record keeping,

compliance, selection of officers, and managing conficks of interest.

)

While there are many elements of governance that &Qﬁ be considered, we consider it important
that the charities sector largely remains self-go ing and be able to determine for themselves who
should be involved in the charity. The charita g\ector thrives through the involvement of people
with passion for the cause, and we do not @6 der it to be the Government’s role to determine who
can be involved in a charity. We considé@at a focus on the governance processes of charities,
rather than who can be involved, @&ost appropriate way to upskill the sector to be able to meet
the obligations under the CharitiesN&tt and reduce the risk of decisions that put charitable funds at

risk. ®®
Describe and ana@ the options

The New Zealand&ities system relies on charities to be self-governing. We have not considered
options that@&e the limited role of Charities Services to resolve governance issues in charities
(for examp, mediator) as this has been considered a fundamental change to the role of the
regula xﬁv ich has been deemed out of scope.

O&@n 1 - Status quo
X

G)o change in Government’s role in governance of the charities sector. Officers would continue to rely
on other legislation, common law and guidance to understand their governance responsibilities.
Charities Services would continue to provide official guidance and support. The sector (for example,

Deregistration decision: Samoan Independent Seventh Day Adventist Church (CC31057).
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lawyers in the community sector, umbrella organisations and representative groups) would likely
continue to provide guidance and support.

Officers in the Charities Act have factors that disqualify them from being able to participate in the
system, but no outline of their role.

Analysis

The status quo does not clarify the role of officer any further as there is nothing in the Charities Act \O
to base this on. Instead, the role of officer continues to develop through the interface with other @0
legislated governance roles (for example, trustees of trusts, directors of companies, and officers of%
incorporated societies). The status quo assumes that the other legislative frameworks that chari{

belong to, shape the role of an officer, along with best-practice in governance. The status que ¢

encourages sector independence and aligns with the way the Charities Act is positione(x airly

enabling Act as it encourages charities to self-govern in a way that works for them a d@ ir other

legal obligations. 6

While there is a significant amount of guidance already available in the sectog)p®eor governance
remains an issue for the sector. The Incorporated Societies Bill proposes‘@ral new governance
requirements which may contribute to lifting the standard of governar‘(& I part of the sector (24
per cent of charities are incorporated societies). @

Option 2 - additional guidance around governing c6 ities

Option 2 would involve Charities Services producing a comgnéhensive best-practice guide that
outlines best practice governance when running a cl;g@and how the obligations under other
legislation fit within the obligations to become a re red charitable entity. The guide could be
supported by tools such as a self-evaluation toqg one developed in Australia. The self-evaluation
tool helps charities assess whether its governgnce could be improved. This option would mean all the
guidance is in one place. Option 2 does no\@huire any legislative change.

S
Analysis ®\
This option is unlikely to ma Qﬁfference as there is already significant guidance produced by the
sector and Charities Servicgs.Ys the charitable sector is so large and diverse, with many
organisations considerih@ mselves as leaders of the sector and producing their own guidance, it
would likely be the s@e or more confusing than the status quo. There may be some benefit in
streamlining and olidating the existing guidance material, however this could be difficult to
achieve due t f& size of the sector and the number of influential players who have produced
guidance, i%%ing Charities Services.

<
0%& — Charities review rules document annually, and role of officer is

dl@ uded in the Act

@) Option 3 proposes legislative change stating that charities are required to review their rules
Q document annually (implemented by Charities Services), and more detail about the role of the officer
to support the charity to meet its obligations to be included in the Charities Act.

Charities Services review charities’ rules documents when they are submitted for registration and
look for the following clauses in the document to help them determine if a charity will be able to
further its charitable purposes:

Regulatory Impact Statement | 52



. The organisation’s charitable purposes;

° Powers clauses — the things the organisations can do to achieve its purposes;
. Clauses that prevent private profit;
. Winding-up clauses, in case the charity ceases to operate, and is voluntarily or involuntarily
wound up;
. Governance clauses such as who governs the organisation, how decisions are made, and how
conflicts of interest are managed; and
° Amendment clauses that outline how the charity can change its rules. \O&

@)

This option proposes legislative change stating that the rules documents are required to be reviewq%g
annually and that charities are required to certify that they have updated their rules within the |

year as part of their annual reporting requirements. Anecdotal feedback suggests that the rul
documents are not reviewed often, and many involved in the operation of the charity are are of
the rules documents. As the rules document governs the operation of the charity, revie it more
frequently could encourage the charity to better consider its governance and operati§hs, and how it
is meeting its charitable purpose to make sure there is no mission drift. The key apeas that would be
reviewed are the entity’s activities and use of funds and making sure they stil}é&ance the entity’s
charitable purpose. The other key benefit would be to make sure the govergafCe processes are up to
date — for example, checking whether there has been a change in office sl‘th t needs updating, or
checking that financial management, conflict of interest, or officer a intment processes are still
appropriate and relevant. Reviewing the rules annually would bui e governance capability in the
charitable sector as officers would become familiar with the go@mnce processes of the

organisation. C)

Charities Services would apply the same compliance Q&nse as the reporting requirements where
they give significant support to the charity to help gheth meet the obligation, but a charity could be
deregistered for failing to notify that the rules IG@ een updated for more than two years.

*

parent organisations setting the rules(q ments. This issue can be addressed during the legislative
drafting process. \)

Some charities may not be able to revie@&r rules annually due to their rules being in statute, or

This option was not consultg&@during stakeholder engagement. Charities Services consider this
option has merit, and that goVernance in the sector would likely improve if charities had a greater
focus on their rules d cﬁa t. However, some of the sector may consider this to be an additional
compliance burden& have considered this in conjunction with the benefits proposed through
reducing the repd@yrig requirements for small charities.

Under sect@%qo(a)(i) of the Charities Act, Charities Services have a role to educate and assist
charitie ffﬁrelation to matters of good governance and management, for example, by issuing model
ruIe@% propose an operational recommendation for Charities Services to develop model rules with
c;f}ﬁector to compliment the guidance Charities Services have already developed on rules

cuments. This would support the sector to develop their rules documents, and reduce the time

@) taken to get them developed in the first instance. Considerable support already exists to help some

Q\

entities develop their rules documents, for example, MBIE has model rules for incorporated societies.

Option 3 also proposes a small addition to the legislation to explicitly show that the role of the officer
is to support the charity to meet its obligations. This would provide clarity for officers that they are
(collectively) responsible for governing the charity in a way that ensures the funds activities of the
entity are advancing the entity’s charitable purpose.
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Analysis

Option 3 supports the charitable sector to remain a largely self-governing sector, with a slight nudge
to encourage a more regular focus on governance and operations. We anticipate that a review of the
rules document would include checking that the charitable purpose and activities are still relevant,
and whether there are any updates to governance processes or individuals that need to be made.

We acknowledge that requiring charities to review their rules document annually is potentially an \
additional compliance burden on charities. As most charities will have Annual General Meetings C}O
(AGM), this is an appropriate time to review the rules document. Due to the low frequency of the (%)
review, we do not consider the additional compliance burden to be significant. Charities Services %
supports this assessment based on their interactions with the sector. There is also significant s rt
available for the sector to help them to review their rules documents for those who are @D
unfamiliar with some governance processes. For example, CommunityNet Aotearoa ha $de to
running an AGM which includes guidance on changing the rules or constitution dur& GM as
well as a wealth of information and templates on other governance processes. 6

This also provides greater assurance to Charities Services that charities are méating their charitable
purpose and there is no mission-drift. This means that the Charities Seruice%may spend less time

doing charitable purpose reviews. 0(\
Option 3 is likely to contribute to improved governance in the s in a way that is practical and
easy for the sector to understand and apply. We heard from holders during consultation in

2019, and consultation on related issues in 2021 that imprQ/)]g governance processes will greatly
improve the operation of the charity. Charities Services @nsider that many of the complaints to

Charities Services that relate to governance could b ressed by the charity having robust
processes in place to work through the issues, r people involved in the charity to be aware of
the processes. We consider that option 3 will gmprove the capability of the charitable sector as

officers will have to be aware of the rules @lment and participating in discussions around the
governance processes of the organisati

Charities Services support the ide }vorking with the sector to develop model rules, subject to
resourcing and other work p es.

b\
Option 4 - Add fou ies on officers into the Charities Act, supported by
guidance
Option 4 propos add four explicit duties for officers of charities in the Charities Act. These duties
were con5| s the ones most relevant to governing a charity and helps address the key
governan aIIenges we know of. This option is discussed further in the compliance and

enforce t section.
@%’cer of a registered charitable entity would have duties to:

‘o) Act in good faith and the charity’s best interests — Officers must consider what would be in the
Q& best interests of the charity and would further its charitable purposes (as set out in the
charity’s rules document) when making decisions.
° Act with reasonable care and diligence — Officers can guide and monitor the management of
the charity. They need to understand and keep informed about the charity’s activities and
finances. An officer can rely on the special knowledge or expertise of another person, adviser
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or expert, if they adequately inform themselves and make an independent assessment of that
information or advice.

° Ensure the charity’s financial affairs are managed responsibly — Officers are responsible for the
financial sustainability of their organisation and ensuring funds and assets are used to advance
the organisation’s charitable purposes. This responsibility does not mean that each officer
needs to have financial expertise or access to bank accounts, but that officers are informed
enough to have confidence in the charity’s processes for managing finances and can contribute
to financial decisions where required.

. Manage any perceived conflict of interest — Officers are responsible for ensuring the charity

has a process to manage conflicts of interest or perceived conflicts of interest. %Q

These duties will not prevent the officer from meeting obligations in other legislation. Inste fbg
serves as a minimum framework of governance for those who do not have governance re ﬁ}ements
under other legislation (for example, a trustee of trust or a director of company). This i \én, would
improve governance by requiring officers to think about these duties and how the Qeeting
them. These four duties are common across the duties in other relevant Iegislatic@‘Trusts Act,
Companies Act, Charitable Trusts Act and the Incorporated Societies Bill), alt the other Acts

have additional duties that we have not considered as they are not expligitl rélevant to running a
charity. This means that directors of companies or trustees of trusts, foéa ple, will be subject to
the more stringent duties in the Companies Act or Trusts Act, but c s that do not have a legal
structure (unincorporated societies) will now have duties to co ith.

Charities Services already have a role to educate and assis{c Qities in relation to good governance
and management and would be able to provide guidan n the new duties as part of this. Option 4

also proposes that Charities Services develop a self- ation tool, like the Australian self-evaluation
tool, to help officers to understand whether they, 8nd the charity, are meeting their obligations.
Breaching a responsibility would not trigger a Ing or more significant sanction, but

consequences could apply (as they do curtegr)y) for serious wrongdoing if the breach meets the
threshold — for example, not managing\ arity’s financial affairs responsibly could equate to a
gross mismanagement of funds.

Option 4 retains the seIf—goverr@ model for the New Zealand charities sector. It is the officer and
charity’s responsibility to en@that the duties are met. The regulator will provide guidance and
support the charities ti'%ép a self-assessment. The regulator will only take regulatory action if there
is a breach of the dutfak¥ to serious wrongdoing (for example, gross mismanagement of funds). The
compliance and en@Qment tools that the regulator has available are outlined in section 2.8:
compliance an rcement.

Analysis ®\®

This Q&n was consulted on during targeted stakeholder consultation, and themes from the 2019
puhl@engagement were also taken into consideration. In 2019, we posed that some of the issues
‘We ing to the obligations on charities (such as accumulation of funds) could be addressed through
Mtroducing governance standards and asked if submitters thought governance standards could help
charities to be more effective; and if the Australian governance standards could be adapted to work
in New Zealand.

During targeted engagement in 2021, there was support for having officer duties of some sort. Just
under half of submitters supported having officer duties in legislation, and a third supported having
duties in a mandatory code. We asked submitters if the proposed duties are practical and feasible,
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and all who commented on that question agreed that the duties are practical and feasible. Many felt
the officer duties were a minimum standard for good governance.

However, many submitters provided feedback on the complexities with the duties and other
legislative frameworks. Submitters also questioned how the duties would work in practice, and
considered duties would be an additional compliance burden, particularly for small, volunteer-run or
unincorporated charities.

We consider that the officer duties would improve governance across the sector by providing a
minimum governance framework for entities that do not already have a legal governance framework
to adhere to. Officers would be required to think about the duties and how they are meeting them,
which may be a change for some officers. This would be a considerable additional compliance b(

on some officers. X

As the Charities Act provides a status, rather than a legal governing framework, we cor@&} that
including governance elements extends the Act too far beyond its current scheme Q egistration,

reporting and monitoring regime. (\6

Duty to act in the best interests of the charity and for its charitable purpose

*

We sought feedback on the proposed duty to act in good faith and the@rity's best interests. The
intent of this wording is consistent with the Trusts Act, Companies nd the Incorporated Societies
Bill. Feedback from stakeholders was that the key difference be n a company and a charity is that
a charity is a purpose-based organisation. Stakeholders su that a company needs to act in the
best interest of the company, but as charities need to maiﬁa’n charitable purpose, officers of
charities should have regard to this as part of their r ibilities.

The Australian Governance Standards requires eésonable persons (the equivalent of officers) to act
in good faith in the charity’s best interests an {X rther the purposes of the charity. In England and
Wales, members of Charitable Incorporat ganisations must exercise their powers in the way that
the member decides, in good faith, w e most likely to further the purposes of the Charitable
Incorporated Organisation. In Scotl sﬁ? charity’s trustee is required to act in the interests of the
charity and seek, in good faith, to ure that the charity acts in a manner which is consistent with its

purposes.
\,‘0
Duty to act with reason%é,care and diligence

One stakeholder, a Qer, commented on this proposed duty. They strongly recommended that this
duty is not includ€dn the Charities Act as its relationship with the underlying law, predominately the
Trusts Act, |\@ omplicated. In the Trusts Act, the duty of care is applied differently based on the
circumstap@ds.

How, % the Incorporated Societies Bill, Companies Act, Trusts Act, Australian Governance
ards and the United Kingdom, all impose a duty of care on the persons responsible for the
anisation. These generally mean that the officer must exercise the care and diligence that is

O reasonable in the circumstances, considering the nature of the organisation, the nature of the

Q&

decision, and the nature of the responsibilities undertaken by them.

We consider this duty is sound and common in governance, and that there is a lot of guidance for the
sector about what this duty means.

Duty to ensure the charity’s financial affairs are managed responsibly
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The Australian Governance Standards requires that responsible persons must ensure that the
financial affairs of the charity are managed responsibly, and the UK requires that a charity’s trustees
manage the charity’s resources responsibly which includes implementing appropriate financial
controls and managing risk.

One stakeholder commented that a duty to be responsible for the financial sustainability of the

organisation is different from ensuring funds and assets are being used to advance the organisation’s
charitable purpose.

o
&

Duty to disclose and manage perceived or actual material conflicts of interest @

Stakeholders consider this is one of the most important duties. We did not receive any feedback
this wording. Charities Services already consider if charities have conflicts of interest cIauses{'
rules documents upon registration, so this should not be a significant change for the sect@

$©
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Multi-Criteria Analysis: Governance of charities

Table 10: multi-criteria analysis — governance of charities

| Key - much better than the status quo

Effectiveness

+  better than doing the status quo 0

Alignment

Proportionality

about the same as the status quo

Accountability

. worse than the status quo

Sector independence

Option 1 -
Maintain
Status Quo

Option 2:
best practice
guidance on
governing
charities

The status quo will not address
the problem, as it does not
improve clarity for the role of
officers or suggest any changes
for how charities are governed.

The status quo does not
alter the fundamentals of
the Charities Act being
primarily a registration
and reporting regime.

The regulatory response under the
status quo is proportionate to the
risk. Charities Services have an
investigations team to investigate
serious wrong-doing. Most
instances of poor governance will
not be significant enough to
constitute serious wrong doing so
will not require any extra
regulatory involvement by the
investigations team. Charities
Services prioritise their resourcing
to educating charities as per their
risk-based operating model. The
status quo is unlikely to increase
public trust and confidence in the
sector.

Accountability is limited.
Decisions about a charity’s
operation are made by the
charity. The status quo does not
place accountability on

for intervention if there is poor
governance.

individuals. There is limited ability

The status quo supports secto’t

independence. It gives charig
the autonomy to interpr €

role of officers how t choose.
It also allows charit#
determine their governance

approach.

Overall, this is not well supported
by the sector (based on
consultation in 2019 and 2021).
The sector sees governance
issues as a key issue and many
gave examples of governance
issues in their charity. Though
the sector does see significant
value in having autonomy to
determine their own governance
approach.

- much worse than the status quo

' Support from communities

Overall assessment

The status quo relies on
other legislation and
governance to determine
the role of officer and set
the governance
framework. It supports
sector independence by
encouraging self-
governing.

0

0

0

0

0

0

There is already a significant
amount of best-practice
guidance produced by Charities
Services and the sector. Further
guidance is unlikely to make the
role of officer clearer without
changes to the Charities Act as
there remains assumptions and
gaps about the role of the Act to
address governance issues and
therefore will not be effective at
addressing the problem.
However, it is unlikely to make
the problem any worse.

This option does not
change the fundamentals
of the Charities Act.
Charities Services already
have the mandate to
provide education,
however this option
would require Charities
Services to devote further
resources into developing
the guidance.

The costs of this option are
minimal. The guidance would
likely be funded from Charities
Services existing baseline.

This option does not add any
additional formal obligations.

public trust and confidence i Y
sector as there is no requir nt
to follow the guidance. @)

t
&

This option is unlikely to increas ‘\

Accounta biIit@r decision-
making r INs unclear for this
option, Qere are no decisions
that‘&@d to be made. Following

uidance is voluntary rather
n mandatory.

Option 3 recognises the
independence of the charitable
sector as it does not prescribe
mandatory governance
requirements. This option
recognises the importance of a
thriving charitable sector, but the
size of the sector and large
amount of influential bodies may
make it more confusing about
where to go for accurate
information.

Based on stakeholder feedback in
2019 and 2021, about a quarter
to a third of stakeholders support
this option. This is because it
provides the sector with
independence and does not add
any additional compliance
burden on to the sector.
However, this option will
recommend ways of governing
charities for the charities to take
on board, if they wish.

There is significant
guidance already, further
guidance is unlikely to be
effective.

0
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Effectiveness

Alignment

Proportionality

Overall assessment

Option 3:
review rules
annually and
role of officer
in Act

Option 4 —
Add four
duties on
officers into
the Charities
Act,
supported by
guidance

This provides slight clarity over
the role of officer. It encourages
charities to review their
governance and operation
processes so may contribute to
increased standards of
governance across the sector.
There is a risk that the review of
rules becomes a compliance
activity and the value in
improving governance is not
achieved but we consider that
overall the despite the
compliance burden, this will
contribute to a more thriving
charitable sector overall.

This is not a fundamental
shift of the intent of the
Charities Act. The Act
remains primarily as a
registration and reporting
regime.

This option imposes a slight cost
on the charities and the regulator
—the charities need to review
their rules documents more
frequently than they may have
before which may result in an
additional compliance burden for
the charity.

The regulator considers if the
charity has reviewed its rules
document as part of its role in
assessing if a charity meets the
reporting obligations.

Charities already have an
obligation to notify Charities
Services of changes to the rules
document but requiring annual
reviews could increase public trust
and confidence by providing more
certainty over the entity’s
governance and operation.

Accountability

Accountability on the charity is
increased, but charities are still

left to determine the content of

their rules documents.

Charities Services’ processes

around reviewing charities’

reporting are changed slightly.

*

Sector independence

Option 3 continues to recognise
charities as self-governing and the
importance of independence to
contribute towards a thriving
charitable sector. It imposes a
slight obligation on charities to
encourage regular reviews of it
governance and operation. é}'

%Q
,06
X\
>
QO
O
Q

00}
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Support from communities

It is unclear what stakeholders
think about this option. It is likely
that the sector, particularly small
charities, will see this as an
additional compliance burden to
meet. Some charities also don’t
Nhave the capacity to review their
rules — for example, charities
with rules in statute or defined
by third parties.

+

+

+

+

-~

RN
N\

0

Regularly reviewing rules
adds a slight compliance
burden on charities, in
particular, small charities
are most likely to feel the
compliance impact but is
likely to contribute to
improved governance in
the sector overall.

Addresses the identified
problem by developing a
minimum standard of
governance for officers of
charities which will contribute to
improving the standard of
governance for charities and
clarifying the role that officers
have as part of a charity.

This goes beyond the
fundamentals of the
Charities Act as a
registration regime. The
option aligns with other
legislation such as the
Companies Act, Trusts
Act, Charitable Trusts Act
and proposed
Incorporated Societies
Bill.

Increases the formal obligations
on officers. While some argue
these obligations already exist in
the common law and for directors
of companies, trustees of trusts
and officers of incorporated
societies, there is a general
perception that adding the duties
into legislation is an additional . @
obligation. The regulatory . Q\

response is likely to be Iigh@
comparison to the oinga@n

posed on officers. \\'Q

N

Accountability on offi of

charities is incremor is
i trust and

increases the pu
confidence

w charities are

operating™(yarities Services are
unliiiﬁr change their
re ry approach and would

I@ continue to use education

d guidance as their primary

tool to support officers to meet

their duties. If the breach of

duties equated to serious

wrongdoing, Charities Services

could use their more significant

tools. This means that it remains
unclear for officers about what a
breach of duties may mean.

Adding duties into legislation
imposes the obligations on
charities. Some argue that these
duties exist already in the
common law for certain groups,
but are not well understood, and
are a minimum for good
governance. As the duties or good
governance concepts are not well
understood by the sector,
including them will impose
greater burden on the sector, and
result in less autonomy about
how charities operate.

. ] 0

+

Support from communities about
including in duties is mixed. In
2019, just over half of submitters
supported introducing
governance standards into
legislation. About a third of
submitters in 2019 considered
that legislated governance
standards were unnecessary,
with the main concern being that
they would add further
compliance burden or that
guidance would be as effective.
We heard similar feedback from
targeted stakeholders in 2021.
Some supported the duties for
greater accountability, others
thought the compliance burden
is significant. We also heard
concerns about the complexities
with the underlying law and how
it may work in practice.

Overall, duties could
improve governance but
could also make the
requirements more
confusing based on the
complexities with other
law. Officer duties are a
significant shift for the
Charities Act as a
registration and
reporting regime.
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Conclusions

We consider Option 3 — requiring charities to review their rules document annually, issuing model

rules and including more about the role of an officer in the Charities Act — as the most balanced

option. It is likely to improve governance in the sector without changing the intent of the Charities

Act or adding in a significant compliance burden like officer duties would. The rules document is a

tool already in place, that can be better utilised to improve governance. This lever encourages the

sector to retain independence around self-governance. Stakeholders emphasised the importance of \O&
having the autonomy to determine their own operating approaches during our engagement. @0

There are risks regarding the sector’s response to this option as it was not the one we consulted
during stakeholder engagement. The sector is likely to see this as an additional compliance b,u\' :
We consider this compliance burden to be appropriate based on the potentially stronger Qe nance
in the sector as a result. Compared to adding duties on officers, the additional burden annual
review of rules documents is much smaller and clearer for individuals to understan consider
that as a majority of submitters supported introducing governance standards or @¥jcer duties despite
the additional compliance burden, only a small part of the sector will conside@quirement to
amend the rules as a difficult task. We have considered this in line with the pr&posals to reduce
reporting requirements and consider that overall, small charities are&'&@

ter off in terms of
compliance burden as the financial reporting is a more onerous task is more likely to require
accounting skills.

We are, however, unable to quantify the impact of this opgﬁo address governance issues and the
impact assessment is based on anecdotal input around ules documents are used currently.

NN

Table 11: costs and benefits of preferred opt'éfpor governance of charities

Affected groups Comment \Q) Impact
XS
Additional costs of the preferred g compared to taking no action
Regulated groups Compliar&en on all charities to review rules Annual
(charities) docux@its annually. This will impact all charities compliance
di &tly, but small charities will likely be most burden - low
cted.

Regulators (Charitieb ncreased role in reviewing charities’ annual reporting low
Services) (%)
Other groups & N/A N/A
wider gov ﬁ&ent,
consumd{éétc.)
Tota\aﬁpnetised No monetised costs N/A
C

’Qon-monetised Compliance and implementation costs Low-medium

(b.ocosts
KO Additional benefits of the preferred option compared to taking no action
Q Regulated groups Assumption that governance in charities will improve Medium

(charities) from regular review of rules documents and clarity over

the role of officer which could result in fewer conflicts or
disputes that cannot be managed within the charity
Regulators (Charities Assumption that improved governance in the sector will  Low
Services) result in fewer complaints to Charities Services
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Other groups N/A N/A

Total monetised No monetised benefits N/A
benefits
Non-monetised Governance benefits Low
benefits
&
&°
S
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W
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&
&
)
@
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Section 2.4: Definition of officer

Status quo

The current definition of an officer of a charity is set out in section 4(1) of the Charities Act:

officer—

(a)  means, in relation to the trustees of a trust, any of those trustees; and \O&
(b)  means, in relation to any other entity, — (@)
(i) a member of the board or governing body of the entity if it has a board or governing %
body; and
(ii)  a person occupying a position in the entity that allows the person to exercise sig nt

influence over the management or administration of the entity (for example, @asurer
or a chief executive); and Q)
(c) includes any class or classes of persons that are declared by regulations to beek/cers for the
purposes of this Act; but
(d)  excludes any class or classes of persons that are declared by regulationyag} to be officers for

the purposes of this Act
-

We found that the legal interpretation of the current definition is %@ent to how Charities Services
and the sector apply the definition. On the one hand, legal advic s that a person needs to be both
a member of a board or governing body and in a position of s@:ant influence (i.e. not everyone
on the board or governing body may be captured as office@) n the other hand, Charities Services
and many in the sector interpret the current definition g@@pfficers are all members of the board or
governing body, and in addition, anyone else with sig@?cant influence over the management or
administration of the entity which is a broader &n\é\oretation.

Some cases where people who were not %&ed by the current definition of officer but were still
able to significantly misuse the charity's@ s include: 10

. Samoan Independent Seve ay Adventist Church - there was confusion over who the
officers were as it was a s@biety that was incorporated as a charitable trust. During the
investigation, the Chié&ecutive took over $84,000 of the entity’s funds for his personal
benefit and influﬁ* the entity to pay over $63,000 of his personal expenses. The Chief
Executive was Pt an officer but was argued to be one by Charities Services due to the
significant inf@&nce he had over the organisation.

° Terrible N&Zealand Charitable Trust — an individual resigned from a trustee role, and his
fatheN@% never a trustee. Charities Services argued it was clear they were still running the
chaQ@and that even though they had tried to distance themselves from the operation of the

\Q\st, they should still be considered officers. The Charities Registration Board agreed, and the
) harity was deregistered due to the two men being considered officers and significantly and
c}} persistently failing in their obligations under the Charities Act.
(bw Southern Cross Charitable Trust involved a related party to a trust who was in effective control
&O of the trust diverting charity funds to his businesses. This person was not an officer as he was
Q not a trustee of a trust.

10 Based on Charities Services investigations
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. Wellington Foodbank Service Incorporated involved an employee of the society diverting funds
for his own benefit. He had signatory powers and effective control of the charity, although he
did not sit on the governance board so was not an officer.

. That Was Then This Is Now - the East Chapter president of the Head Hunters who had
signatory powers over the trust’s accounts but was not a trustee, and therefore not an officer
but was involved in directing the funds for private profit.

Trustees of trusts are considered separately in the Charites Act because a trust is not a legal entity \O\
according to the Act, so a trust cannot be captured under the definition of entity or charitable entity _C)

in section 4. Rather, the Charities Act includes a trustee of a trust under the definition of an entity %
charitable entity. To ensure that trusts can be included as an entity, it is necessary to keep the

trustees of a trust as part of the officer definition. Options have been considered within this ¢ \;

\
: : : S
What is the policy problem or opportunity? \0

The primary problem is that the current definition of officer does not capture ev y“okowith
significant influence over the management or administration of the entity. This 'Ecause the
definition is limited to trustees of trusts, or for entities that are not a trust, p(@ e who are both a
member of a board or governing body and who have a position of signifj influence over the
management or administration of the entity. This means that the dis |@ication provisions in
section 16 may not always cover the people who are responsible f&bnaging the charity’s funds.

For example, a person who is not a trustee of a trust may be o hold positions of authority and
control over the finances (for example, a Treasurer in a trt€t_))even if they have been convicted of
dishonesty related offences (for example, fraud). The sa@g could be said for someone who is not a
member of the board or governing body, but still ho position that allows them to determine how
the charity’s funds are used. s\O

Another issue is that the legal interpretati@the definition is unclear. In practice, the officer
definition is being interpreted in a broadépmanner than the legal interpretation. On the one hand,
legal advice was that a person nee ‘@e both a member of a board or governing body and in a
position of significant influence (i.&t everyone on the board or governing body may be captured
as officers). On the other ha @harities Services and many in the sector interpret the current
definition as officers are all mbers of the board or governing body, and in addition, anyone else
with significant influen ﬁgr the management or administration of the entity which is a broader
interpretation. We urgderstand that the confusion stems from the use of the word ‘and’ in the
definition as it co @éasily be read either way as ‘and’ or ‘or’. It is however, unclear how many in the
sector interpre(&ach way.

The secto\géo raised concerns about the status quo definition conflating management and
goveh@\ce roles.

.

objective for the definition of officer is to ensure that all people with significant decision-making
owers or influence over the management of the entity are captured as officers to ensure

Q&O accountability.
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Describe and analyse the options

Option 1- Status quo: retain the current definition

During targeted engagement in 2021, approximately one quarter of submitters supported the status
quo definition. This is about the same percentage as those who supported the status quo during the
wider public consultation in 2019. Overall, across both rounds of consultation, a minority of
stakeholders supported the current definition of officer. However, there was no clear consensus on
ways to change the definition to improve it.

Option 2 — amend the definition to include those with significant influence over %

trust and expand the definition to reflect how it is interpreted in practice N
This option will capture the persons already captured under the existing definition as well rsons
with significant influence over the management or administration of a trust. It will also nd the

definition to reflect how the definition is interpreted in practice. This will result in t, sa)adening of
the definition to include people who are members of the board or governing bodibut also include
people outside of the board or governing body who have significant influence e&he management
or administration of the entity.

D

Option 2 would capture the following groups of persons as officers: \§\

. In an entity which is also a trust, any trustees; or

. If the entity has a board or governing body, any me f the board or governing body; or

. Any person with significant influence over the man ent or administration of the entity
(this includes entities which are trusts). \(\

This would potentially capture more people as %@(ers of charities. During the public consultation in
2019, nearly three-quarters of submitters wh mmented on this issue supported broadening the
definition of officer. \

This option will have a positive imp Q providing a sound registration/de-registration system of
charities by ensuring that the corregtgroup of persons are captured as officers under the definition

of an officer.
D\

If this option proceeds,@it will require legislative change to the Charities Act.
Examples of who@ e captured using this definition include:

. Chief utive - a Chief Executive would be captured under the new officer definition (as well
Eturrent definition). They would be captured as an officer even if they were not a
mber of the board or governing body as they have significant influence over the
@nanagement or administration of the entity.

OQ Treasurer in a trust who is not a trustee - a Treasurer who is not a trustee in a trust would be

&

captured under the proposed officer definition, while this role would not be captured under
the current definition. Under the proposed definition, they would be regarded to have
significant influence over the management or administration of the entity based on their
access and decision-making around finances. The current officer definition does not include
persons with significant influence in a trust, but only refers to trustees in a trust. Hence, this
role would not be captured as an officer under the current definition.

. Cultural Advisor - a Cultural Advisor who is not a member of the board or governing body may
be captured under the new officer definition using the ‘significant influence over management
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or administration of the entity’ test. This would depend on the Advisor’s degree of influence in
the entity — whether it reaches the significant influence threshold and the responsibilities of
the role (which considers if the person is contributing to the directions and decisions about

how the charity operates).
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Multi-Criteria Analysis — definition of officer

Table 12: multi-criteria analysis — definition of officer

| Key - much better than the status quo

Effectiveness

current definition.
Option 1: Maintain

Status Quo

Those with significant
influence over trusts
are not captured in the

+  better than doing the status quo 0

Alignment
Maintaining the status quo will
have a neutral impact on
alignment with the fundamentals
of the Charities Act and broader
charities law.

Proportionality
Maintaining the status quo will have a
neutral impact in terms of proportionality.

about the same as the status quo

Accountability
This option does not
capture persons with
significant influence
over trusts, leading to
a loss of
accountability.

. worse than the status quo

Sector independence
Keeping the current

impact on sector

independence.
Q

officex\J
definition will havea% |

Support from communities
Overall, across both rounds of
consultation, a minority of
stakeholders supported the
current definition of officer.

- much worse than the status quo

Overall assessment
Overall, the status quo will
not capture persons with
significant influence over
trusts leading to less
effectiveness and
accountability. This option
lacked support from
stakeholders.

depending on their
legal structure and

trust.

Option 2: Include

those with significant
influence over a trust
and expand definition
to reflect
interpretation in
practice

problem that charities
are treated differently

captures persons with
significant influence in a

persons with significant influence
over the charity are captured as
officers of charities. This will have a
positive impact on providing a
sound registration/de-registration
system of charities by ensuring
that the right persons are captured
as officers.

correct persons as officers will increase
public trust and confidence in the system
by ensuring all that have decision-making
influence over the entity are captured as
officers and are publicly accountable by
being on the register. Charities will need to
do more to certify all their officers are
qualified as part of the registration process,
but we consider the impact on charities toe
be low, particularly as we understand
current definition was largely being K
interpreted more broadly anywa\f\

The main impact will be for tr having to
certify that people with si nt

*
influence over the man nt or

administration of the ity (but who are
not officers) are qlﬁgj. The certification
process for re‘@tion is an honesty
process wheXgkhe charity ticks the box
that certiﬁithe officers are qualified. It is

up t tRQh rity to determine that their
offj are qualified.

independence as those with
significant influence will be
automatically be captured as
officers. However, charities
still get to determine who
they want as officers.

definition of officer. Nearly
three-quarters agreed with
broadening the definition
during the 2019 engagement
and sixty per cent supported
broadening the definition
during targeted engagement in
2021.

0 0 0 0 N 0 0 0
This addresses the This option will ensure that all Altering the officer definition to have the This option will @tanging the officer A majority of submitters Overall, this is the
capture persons wit <» definition may reduce sector | supported broadening the preferred option since it
significant influepge

addresses the problem
and leads to greater
effectiveness, alignment
and accountability. It is
also supported by most
stakeholders.

I o, +
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Conclusion

Our preferred option is option 2 — to expand the definition of an officer to include those with
significant influence over the management or administration of trusts, and to reflect how we
understand the definition is interpreted in practice. We consider that option 2 best addresses the
problems by ensuring that the appropriate persons are captured as officers who are persons with
influence over the decision-making and direction of the entity. <
The preferred option does not address the concern about the separation of management and C}'O
governance. However, our policy intent is to capture people who contribute to the direction or )
decision-making of a charity, regardless of how the charity has organised its governance structur“

We expect that many smaller charities will not have separate governance and management E{b‘

anyway. Overall, we consider that the proposed definition captures the appropriate peopl

officers. A O
O

Table 13: costs and benefits of preferred option — definition of officer (b,(\

Affected groups Comment * Impact

Additional costs of the preferred option compared to taking no &}n

Regulated groups Charities may have more peop tured as officers Low
unintentionally.

Regulators No costs to the regulatorC) N/A

Other groups (e.g. wider N/A ‘QQ N/A

government, consumers etc.) b\

Total monetised costs No monetise ts N/A

Non-monetised costs People are yintentionally captured as officers Low

Additional benefits of the preferred op compared to taking no action

Regulated groups Mor Qedple can hold officer roles without needing to be  Low

%b ee of a trust.
% le with significant influence are accountable.

Regulators o benefits to the regulator N/A

Other groups (e.g. wit{@ Increased public trust and confidence in the charitable Low
government, consur&r etc.) sector by capturing persons with significant influence in

(%) a trust.
Total monetiéggenefits No monetised benefits N/A
Non-monetj benefits More people can hold officer roles Low
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Section 2.5: Disqualifying factors — Criminal Convictions

Status quo

Officers are required to be ‘qualified’ as part of charities’ registration to become a registered

charitable entity. Officers are required to certify (or disclose) in the registration application that they

are qualified to be an officer of charity. Qualification of an officer is determined by an officer not S
meeting any of the disqualifying factors in section 16 of the Charities Act. Charities are eligible for a \O
free Police-vetting to confirm the qualification of officers of the charity to make informed decisions. (%2)

If a charity works with children or vulnerable people, the charity has a range of obligations to ensu

the safety of their clients. Under the Children’s Act 2014, all paid employees and contractors w

work with children for state-funded organisations must be safety checked. New Zealand PoIiR@Iso

offer a fee waiver for Police vetting for registered charities. \0

The Charities Act has a light-touch approach in terms of the disqualifying factors o’p&vent charities
from appointing officers that have a history of dishonesty and pose a risk to the nisation’s assets
and income. Officers are disqualified if they have been convicted and senten or a crime involving
dishonesty within the last seven years. These offences cover theft, burgl; obbery, obtaining by
deception, money laundering, receiving, accessing computer systems ishonest purposes,
forgery, and tax evasion.' While the Board can waive any disqualj \% factors set out in section 16
of the Charities Act, the Select Committee report on the origin rities Bill acknowledged that
there was a strong opposition to a more expansive list of ¢ @ ions proposed in the Charities Bill
and recommended to only disqualify people who have be onvicted of a dishonesty offence, such

as theft or fraud. @
D\

Research shows that Maori are over—representé@ every stage of the criminal justice process.
Though forming just 12.5 per cent of the ge | population aged 15 and over, 42 per cent of all
criminal apprehensions involve a person ifying as Maori, as do 50 per cent of all persons in
prison.12 Considering the addition of nal convictions is more likely to affect Maori
disproportionally because of their@-representation at every stage of the criminal justice process.
Therefore, the issue of Iegislatir@r minal convictions would require careful consideration of this

inequity and the impacts ona@;ri.

There are some ways I‘?@%ﬂarities Services can manage risks around ensuring that officers are
qualified. Charities ces rely on charities confirming that the officers are qualified when they
apply to be registéped. Charities Services can decline registration or run a criminal record check if a
charity’s offi& splays risk factors, or if they uncover information through their intelligence and
investigatidds function. Charities Services has provided some evidence where officers have been
foun(\ have serious criminal convictions but were able to register as officers of charities as the
cony@tons were not disqualifying factors in the Charities Act. These cases include sexual offences,
h?\' ding the sexual exploitation of children in one case, and serious violence and drug offences. In
<4Z-Pmose cases, Charities Services were able to decline registration applications and deregister the
&O entities through other disqualifying factors, but not based on the serious criminal convictions.

4

11
12

Charities Act 2005, section 16(2).

https://www.corrections.govt.nz/resources/research/over-representation-of-maori-in-the-criminal-justice-
system/1.0-introduction/1.0-introduction
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What is the policy problem or opportunity?

Having officers who have been convicted of serious convictions may pose a risk to the operation of
the charity, or the safety of people involved with the charity.

There may be risks with having officers who have serious convictions involved in charities. This could &
include risks to the operation of the charity such as risks of fraud or inappropriate use of funds, or \O
risks to the safety of people who are involved with or work with the charity. Public trust and @0
confidence in the charity is also likely to be reduced. Evidence from Charities Services shows that a
investigation into an entity (which provided accommodation to individuals after release from prisQn)

showed that all five officers were gang members. The officers had several convictions for a rxn'? o
serious violence and drug related offences, some of which were committed while they we icers.
The investigation uncovered a range of issues, including cash payments to officers and i tes
(private benefit). While the entity voluntarily deregistered after the investigation mpleted,
these officers could not have been disqualified under section 16 of the Charities

We consulted on the issue of whether someone with serious convictions sh&&be disqualified from
being an officer of a charity in 2019. More than three-quarters of submj supported some form of
disqualification from being an officer of a charity for people with seri convictions. Just over half of
submitters on the issue considered there should be no exception ese submitters considered that
disqualifying people with serious convictions would maintamb unity and beneficiary trust in
charities and mitigate the potential risk of re-offending. O

Some submitters thought that disqualification shoul@@ apply if the conviction is related to the
charity’s purpose or beneficiary group. Other subrm\tt rs suggested that disqualification should relate
to a minimum sentence period rather thanas ed crime, for example, two years of
imprisonment. Many considered that there éuld be scope for rehabilitation and redemption, with
nearly a quarter of submitters thinking I)%%I disclosure of convictions should enable a person to
be considered for an officer role a&@é with lived experience can provide critical insight.

Submitters also commented on @jeswe to align the disqualifying factors with other legislation, and a
connection across them. Fo ple, someone who has been banned from being a director under
the Companies Act shouldQlso be banned under the Charities Act.

Describe and &lyse the options

Option 1 \g’atus quo

This opt o&mvolves no change to the disqualifying factors for officers relating to criminal convictions.
Offi ould still be able to be disqualified for crimes involving dishonesty committed within the
even years. Charities would continue to determine if someone with serious criminal convictions
(b'qs suitable to be an officer of the charity. This can include reasons such as rehabilitation.
&O Option 2 - status quo with addition of financing of terrorism related offences as
disqualifying factors in the Charities Act (preferred option)

4

Overall, this option involves no significant change to the disqualifying factors for officers relating to
criminal convictions. The option proposes an addition of financing of terrorism related offences in
the Charities Act. This is because The Financial Action Task Force (FATF) sets and monitors
international standards that aim to prevent illegal activities and the harm they cause to society. FATF
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recommend including anti-money laundering and countering financing of terrorism policies in
legislation. FATF monitors countries to ensure they implement the FATF standards fully and
effectively and holds countries to account if they do not comply.

The Select Committee made comments on the original Charities Bill indicating that it is important to
prevent charities from appointing officers that have a history of dishonesty and may pose a risk to

the organisation’s assets and income. This is to ensure the organisation’s funds and assets are used

to advance the charitable purpose of the organisation. Trustees are already excluded from serving as
trustees of a trust under the Charities Act if they have been convicted of an offence under the
Terrorism Suppression Act 2002 or if the entity is a designated terrorist entity, as per section 13(5) Qb
the Charities Act. Given that the Charities Act provisions only disqualify people who have been *
convicted of a dishonesty offence, such as theft or fraud, we consider that including financing\é

S
o
&

terrorism-related offences would be appropriate. 0(\
Option 3 - addition of Serious criminal offences as disqualifying facQOn the
Charities Act 6

This option proposes changes to the Charities Act to include serious criminal nces as disqualifying

factors. The serious criminal convictions that were consulted on in 20193&2021 and that we
proposed to add to the list of convictions as disqualifying factors are: (\\

. Fraud;

° Manslaughter; (Q
° Murder; O®

. Physical violence; C)

° Serious drug offences; and @

. Sexual violation. \‘g\

N

The current disqualifying factors for criminal sﬁv Ctions have a seven-year limitation period
consistent with the provisions of the Crimi §ecords (Clean Slate) Act 2004. Adding serious criminal
convictions such as sexual offences wo &ot be covered under the Clean Slate Act, which could
disrupt the balance already achieve ﬁwe Charities Act. If a charity works with children or
vulnerable people, the charity haﬁ&nge of obligations to ensure the safety of their clients. Under
the Children’s Act 2014, all pgj @nployees and contractors who work with children for state-funded
organisations must be safe ecked. New Zealand Police also offer a fee waiver for Police vetting

for registered charities.so

This option also p, ses to include terrorism related offences as a disqualifying factor. Currently,
the Charities nly provides that entities that have been convicted of these offences do not qualify
for registra ZWe propose to include that officers who are designated terrorists or who have been
convict o‘q relevant offences under the Terrorism Suppression Act 2002 are disqualified. The Board
can %Q ue to waive any disqualifying factors set out in section 16 of the Charities Act.

‘N

ion 4 — All criminal convictions including the offences covered in the Charities
ct are disclosed to the regulator who has the discretion to disqualify an officer
Q&O when there is a significant risk to the charity or its beneficiaries

This option would require entities to disclose all criminal convictions when registering their officers
with Charities Services. If Charities Services consider the criminal convictions of an officer are serious
enough to pose a significant risk to the charity or its beneficiaries, the decision is submitted to the
Board for consideration whether to allow registration of the officer. If the Board agrees that there is
significant risk to the charity or its beneficiaries, Charities Services can disqualify the officer on those
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grounds. This option provides a balanced approach between the safety of the charity or the people
involved in the charity, and some scope for rehabilitation of the officers.

®®
&
&
&
)
@

fz?@
\@
Q@
Q}%
R\
&
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Multi-Criteria Analysis — disqualifying factors — criminal convictions

Table 14: multi-criteria analysis — disqualifying factors — criminal convictions

| Key - much better than the status quo

Effectiveness

The current system relies on
charities to self-regulate and
make an overall decision on who
can be an officer. There have
been instances where officers
have serious criminal convictions
have been able to register
thereby putting the charity at
risk.

Maintain Status
Quo

+

Alignment
No changes are
made to the current
settings.

better than doing the status quo

0

Proportionality

Overall, the regulatory response
currently is proportionate to the risk as
Charities Services has measures in
place to conduct investigations and
identify officers that are not qualified
to be an officer, if prompted. However,
there are some serious criminal
convictions that Charities Services
cannot disqualify officers with such as
sexual offences. Data is limited where
disqualifying officers on serious
criminal convictions is an issue.

about the same as the status quo

Accountability

Currently, the
accountability falls on the
officers certifying
themselves as qualified
officers.

. worse than th

Sector independence S
High level of
independence for the
sector as the decision-
making is in their hands é

o
regarding who can b %b
officer. Q@{b’ b
W p

i\

O
O

Many&ditters have indicated
5 ey would prefer having

e status quo

upport from communities

lexibility and independence
f deciding who is qualified to

e an officer (including the
oundaries that are currently in
lace)

- much worse than the status quo

Overall assessment

While this option is ineffective in
addressing the problem, many
submitters have indicated that they
would prefer having the flexibility and
independence to make their own
internal decisions. This option also
maintains the balance between
supporting charities to continue their
trusted and vital contribution to
community wellbeing and ensuring
that the contribution is transparent to
interested parties and the public.

D

Option 2 — Status
Quo with an
addition of
financing of
terrorism related
offences
(preferred option)

0 0 0 0 A 0 0 0
Acknowledges that the current Slight changes to the | Overall, the current regulatory The accountability fallso\ Sector independence No concerns were raised in Overall, this option maintains a
system relies on charities to Charities Act response is proportionate to the risk as | on the officers certi largely remains targeted engagement for this balance between supporting charities

adding a list of criminal
convictions.

Option 3 - Serious

criminal

convictions are

disqualifying

factors

what was originally
intended with the
Charities Act and
other related

|
Option 1 -

burden on Charities Services to

make decisions.
Option 4 —

Disclosure of
convictions and
regulator
discretion

legislation.

++ +
Addresses the issue but may be Changes the role of Y
ineffective due to the increase Charities Services. @

Charities Servj
becomes h

involve%ﬂ@ e
deciQ‘u aking of
the registration
process when the
Board has that
power.

7
officers while addressing th@ tial
risk to charitable resources. sup
with a one size fits allgﬁach. Aids in
promoting public tr d confidence

by requiring a hgﬁ‘%x
qualificatio officers. Higher burden

tandard for
n
on officers eligible which may

disco‘g@vdividuals to be involved in
cha{

osts of maintaining the discretionary
role for Charities Services is higher in
comparison to the risk to charitable
resources. Public trust and confidence
is impacted due to the current view of
Charities Services in the charitable
sector. There will also be additional
costs of relevant appeals processes for
the applicant who Charities Services
decide should not be qualified to be
officers.

accountability for officers
to qualify.

+
Unclear accountability for
officers to qualify.
Dependent on Charities
Services for decisions.
Could have potential
difficulties in assessing
cases without developed
criteria for qualification.

-]

independence. Limits a
flexibility for charities to
make their own

decisions. The fi
Government could be a
perceived as a controlling
decision making for the p
charitable sector.

Limits sector
independence with
regulatory overreach.

convictions, but many
mentioned that it uses one size

more criminal convictions could

to high representation of Maori
in the criminal justice system.

Very little support from
submitters.

make their decision on who can provisions that align Charities Services has measures in themselves as quadiiied unchanged. proposal. to continue their trusted and vital
be an officer (within the bounds | with the original place to conduct investigations and officers. O contribution to community wellbeing
of current disqualifying factors). | policy intent of the identify officers that are not qualified C) and ensuring that the contribution is
However, the addition of Charities Act. to be an officer, if prompted. There is a @ transparent to interested parties and
terrorism related offences slightly broader list of disqualifying 5\\? the public.
broadens the list of disqualifying factors which aids in reducing the risk K
factors slightly. This is likely to to charities or people involved in 5\0
address parts of the problem. charities. D<\

+ + + . \ 0 + + +
Addresses the problem by Expands beyond Restricts and adds the burden ¢ Clear and strict Restricts sector Some submitters supported This option would add more burden

dding more criminal

ts all approach. One submitter
Iso mentioned that adding

otentially increase inequity due

to the officers of charities to comply
with more requirements which could
discourage individuals from being
involved in the charitable sector.
While it provides clear and strict
accountability for officers to qualify
and aids in public trust and
confidence, it also restricts
independence of the charitable
sector.

0

This option changes the role of
Charities Services as their role
becomes heavily involved in decision
making of the registration process.
The costs of maintaining the
discretionary role for Charities
Services is higher than the benefits
implementing this option. Overall,
submitters did not support this
option.
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Conclusions

We recommend option two (status quo with addition of financing of terrorism related offences as
disqualifying factors in the Charities Act). This option is likely to best meet the policy objective

because the current provisions under the Charities Act for disqualifying an officer encompass factors

that achieve a balance between supporting charities to retain their independent decision-making

while ensuring that contribution is transparent to interested parties and the public. <

As mentioned earlier, the Select Committee report on the original Charities Bill acknowledged that C}'
there was a strong opposition to a more expansive list of convictions proposed in the Charities Bill )
and recommended to only disqualify people who have been convicted of a dishonesty offence, s

X
as theft or fraud. \(b\

While some submitters supported adding more criminal convictions, many considered @an
addition of criminal convictions would be a one size fits all approach where more n is needed.
One submitter also mentioned that adding more criminal convictions could potensially increase
inequity due to high representation of Maori in the criminal justice system. Fur@e education efforts
to increase the awareness of charities to use tools such as free Police-vetti @H enable them to
make informed decisions about who they appoint as officers of the char‘iQx,

®\>

Table 15: costs and benefits of preferred option - disqualify@ctors, criminal convictions

Affected groups Comment C) Impact
Additional costs of the preferred option compare aking no action
Regulated groups The cost to charities gRd other groups is limited as the  Low
addition of terrorié@lated offences does not
significantly incése their compliance costs.
Regulators Education a@%wareness of proper verification of Low
officer @rities will entail costs. It is difficult to
esti is cost.
Other groups (e.g. wider No@pact No impact
government, consumers %\
etc.)
Total monetised cogQ No monetised costs No monetised
costs
Non-monetise‘;b@sts Increased disqualification requirement for officers by Low

including terrorism offences.
Additio@nefits of the preferred option compared to taking no action

Reg\ ed groups Addition of financing of terrorist related offences will Low
%) protect charities from potential harm from terrorism-
’\A related intentions.
CReguIators Addition of terrorist related offences will provide the Low
O(O regulator with a mechanism to prevent harm to
QK charities and anyone within the charity.

Other groups (e.g. wider  Public trust and confidence remains largely the same, Low
government, consumers  with the added assurance that those with terrorism

etc.) offences are not involved in running charities.
Total monetised No monetised benefits No monetised
benefits benefits
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Non-monetised benefits Safety and public trust and confidence

%)
@’2’6
@}
Q}%
QD
xS
@(bo
%

Low
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Section 2.6: Disqualifying factor — age of officer

Status quo

A person is disqualified from being an officer of a charitable entity if they are under 16 years of age
(section 6(2)(b) of the Charities Act). Charities Services data show that as of March 2021, 30 officers

were aged 16 or 17 in the charitable sector, and there were no charities where all officers were \
under 18 years of age. C}'O
The status quo allows young people (16 or 17-year olds) to hold officer positions and participate in %

the governance of charities. &

The Trusts Act and the Companies Act require trustees and company directors to be at le years

old, and the Incorporated Societies Bill proposes that the contact person of the society, be 18 or

older, while the officers can be 16 or older. We understand that the age requiremen.é e different
due to the responsibilities of each role, in particular, around entering into contra@and holding
property.13 The Trusts Act was amended in 2019 to reduce the minimum age,ftrustee from 20
years old to 18 years to align with the Minor’s Contracts Act 1969, Care of Chil@ren Act 2004 and
Wills Act 2007 as it was considered that under New Zealand law, an 18 X Id has the same legal
capacity and capability as a 20 year old for most purposes. \}

What is the policy problem or opportunity? O{Q

The policy problem is the legislative inconsistency across rent legislation for the age of officers of
charities and similar roles such as trustees of trusts a%@mpany directors. This legislative
inconsistency may create confusion for an organis %n and make it difficult for charitable
organisations with officers who are 16 or 17 ye d to be established as a trust or company if these
officers also want to hold trustee or compar%director roles.

In the context of running a charity, th@é’\n'o issue with all the officers being 16 or 17 years old.
However, if the organisation also @ to be established as a trust, company or charitable trust, the
officers will need to be 18 or older.¥ the organisation wants to be established as an incorporated
society (once the Incorpora%&ieties Bill passes), they will need to have one person who is 18 or
older as the contact perso%

The scale of the har likely to be small since only 30 officers from approximately 28,000 registered
charities in New nd were aged 16 or 17 as of March 2021. If the age requirement for an officer
of a charity is j %ased, then there will potentially be an adverse impact on young people’s (16 or
17-year-ol Qility to contribute to community wellbeing since they are prevented from holding
govern\ﬂ roles in charities.

%@ribe and analyse the options

<‘.I’hese options have been considered on the basis that the preferred definition of officer is
&O progressed (as outlined earlier in this document). The options do not override other legislation.

4

13 Contract and Commercial Law 2017 — section 86.

Regulatory Impact Statement | 75



Option 1 - Status quo: disqualifying age to be an officer remains at under 16

The disqualifying age to be an officer of a charitable entity remains at under 16. This option allows

young people to continue to participate in charities as officers. However, if the charity is established

as a trust or company, people who hold the trustee or director positions will need to be 18 or older.

Any other officers who have significant influence over the management or administration of the

entity must be over 16 years old. If the charity is a company or trust, maintaining the status quo will O\
mean that officers who are 16 or 17 years old will not be able to hold a company director or trustee 6\'
role. If the charity as established as an unincorporated society, all officers can be 16 or older. %)

Ry
with the Trusts Act and the Companies Act, where trustees of trusts and company directors
required to be at least 18 years old. For example, if the preferred officer definition proci then a
young person aged 16 or 17 with significant influence in a trust will be deemed as a\n&@er but
cannot hold a trustee or company director role (if the charitable trust is also estak]isfed as a
company). However, keeping the minimum age at 16 will align with the propos&corporated
Societies Bill where the minimum age of an officer of an incorporated socig@also 16.

>,

Keeping the minimum age of an officer of a charity at 16 will not address the statutory inconsi

*

Keeping the qualifying age at 16 allows young people to continue to @pate in the governance of

charities. @

Nearly two-thirds of submitters supported keeping the curre alifying age at 16 during targeted
consultation in July 2021. The primary reason for support Waj to enable young people to continue to
participate in charities. @

N

Option 2 — Disqualifying age for officersc’j&increased to 18

The second option is increasing the disqua@g age to be an officer of a charitable entity to be
under 18. This option aligns with require s in the Trusts Act and Companies Act but prevents
young people (16 or 17-year olds) frqQ ding officer roles. Young people can still be involved in the
charity without holding officer po@s. This option is subject to the Ministry of Justice (MOJ)’s Bill
of Rights vetting as it may impagbthe right to freedom from discrimination on the ground of age by
treating 16 and 17-year old rently than people aged 18 or over. If this option passes the Bill of
Rights vetting, then it wouj%require legislative change to the Charities Act.

maturity of every 16 or 17-year-old wishing to become an officer of a
charity. Analogi e been drawn to the age of 18 which is the default age for voting in elections
and purchasj ohol. Having the qualifying age as 18 may slightly increase public trust and
confidenc@ he sector.

It is impractical to

This @&n was overall, not well supported by the sector during targeted consultation in 2021.
(b \tion 3 — One officer is 18 or older, other officers can be 16 or older

O At least one officer in a charity needs to be 18 or older, while the remaining officers can be 16 or
older. This option allows the entity to be set up as a trust or company as the person aged 18 or over
can hold trustee or company director positions. Young people (16 and 17-year olds) can continue to
hold officer positions allowing to a large extent, these young people to continue to contribute to
community wellbeing by holding governance roles in charities. This option also allows the person
aged 18 or over to represent the charity in legal situations, if required.
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This option is subject to the MOJ’s Bill of Rights vetting as it may impact the right to freedom from
discrimination on the ground of age by treating 16 and 17-year olds differently than people aged 18
or over. If this option passes the Bill of Rights vetting, then it would require legislative change to the
Charities Act.

This option was not well-tested with stakeholders since it was proposed during the third round of
consultation involving a smaller group of stakeholders where we tested the whole package of

options. \O\
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Multi-Criteria Analysis: Disqualifying factor — age of officer

Table 16: multi-criteria analysis for disqualifying factors — age of officer

| Key - much better than the status quo

Option 1 -
Maintain Status
Quo

Option 2 -
Disqualifying
age is under 18

Option 3 — One
officer is 18 or
older, others
can be 16 or
older

Effectiveness
Maintaining the status quo will
have a neutral impact on the

+  better than doing the status quo 0

\ Alignment
This option will have a
neutral impact on

Proportionality
This option will have a
neutral impact on

about the same as the status quo

Accountability
The status quo will have a
neutral impact on accountability.

. worse than the status quo

Sector independence
The status quo will have a neutral
impact on sector independence. Cs)\'

Support from communities

OsStakehoIders clearly favoured

keeping the minimum age for

- much worse than the status quo

Overall assessment
The overall impact of
maintaining the status quo is

effectiveness criterion. If the alignment. proportionality. %Q an officer at 16 years old to neutral, although
preferred officer definition encourage young people to stakeholders did have clear
proceeds, then in a trust, a young 6 be involved in charities. This support for the status quo.
person (16 or 17-year-old) with \('b. information was gathered
significant influence will not be Q from the second round of
allowed to be a trustee or \0 consultation undertaken in
company director (if the charitable AO 2021.
trust is also set up as a company). 6
ON
0 0 0 0 o 0 0 0

This option will address the
legislative inconsistency between
the Charities Act, Trusts Act and
Companies Act regarding the

Increasing the min

neutral impact on

age requirement for an
officer to 18 will have a

imum

Changing the minimum age
requirement for an officer
will have a neutral impact
on proportionality.

Increasing the minimum age
requirement of an officer of a
charity will generate slightly
greater levels of accountabi

S

wire'asing the minimum age

§é uirement of an officer will
adversely impact sector
independence by forbidding charities

from bringing onboard 16 or 17-year-
olds as officers.

minimum age requirement for an alignment. from charities. Age is re das
officer or similar role. a proxy for maturit sa
However, this option will have an result, 18-year old uld have
adverse impact on meeting the slightly great urity levels
objective by disqualifying 16 or 17- than16or1 ar olds.
year-olds from holding officer K
roles, adversely affecting young s\o
people’s ability to contribute to Q}
community wellbeing. 4 a\\.

0 0 0 LN B

This option will address to a large
extent, the legislative
inconsistency between the
Charities Act, Trusts Act and
Companies Act regarding the
minimum age requirement of an
officer or similar role.

In terms of meeting the objective,
this option may affect slightly the
ability of charities to continue their
contribution to community
wellbeing in comparison to the
status quo option by reducing the
potential groups of people who
can hold officer roles in charities.

positive impact on

no confusion over

Act.

This option will have a

alignment as it allows for
all age ranges within the
charitable sector, with

whether another Act
overrides the Charities

Charities Services data $\\
shows that there are

30 officers aged 1%@7,
and all these charisgs also
had at Ieastﬁ%fﬂcer over
18. This ish ative that

the im on the sector is

low,
(o3
<
>

This option will slightly increase
accountability since one officer
of a charity must be at least 18
years old for 16 or 17-year olds
to hold the other officer
positions in the charity.

This option will have a minor impact
on sector independence since
charities will be required to have at
least one officer aged 18 or above.
The impact is minor because
Charities Services’ data from March
2021 show that only 30 officers out
of approximately 28,000 registered
charities in New Zealand were aged
16 or 17.

+

A minority of submissions
from the second round of
consultation in 2021
supported this option.

This option received very
limited stakeholder feedback
in the third round of
consultation in 2021, with
only three submissions. Of
these three submissions, one
supported this option,
another opposed it, and the
last submission was neutral.

This option will have a
negative impact overall. This
option has limited
stakeholder support and
there will be an adverse
impact on sector
independence. However,
this option does increase
accountability.

Overall, this option is
preferred since it addresses
legislative inconsistencies in
a way that still largely allows
young people to hold officer
positions.
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Conclusions

We recommend option 3 — one officer must be at least 18 or older, all other officers must be at least
16 or older. This option was not well tested with stakeholders, but we consider that it strikes a
balance between ensuring that young people can to a large degree, continue to contribute to
community wellbeing by holding governance roles in charities, and addressing the legislative

inconsistency across different legislation for the age of officer or other similar roles.

Summarise the costs and benefits of your preferred option

Table 17: costs and benefits of the preferred option —disqualifying factor to be age of officer

Affected groups Comment

Additional costs of the preferred option compared to taking no action

Regulated groups One officer must be at least 18 years old. Based on curre
data, there are no charities where all the officers are 1

17 years old. There is no impact for current charities

the ongoing impact is likely to remain low. (b.
Regulators No change to the regulator’s role as charities s‘t%eed to
certify that its officers are qualified. (\\
Other groups (e.g. No impact 0
wider government, @
consumers etc.) O®
Total monetised No monetised costs C)

costs &
Non-monetised costs Young people’s partic@on in charities is adversely
impact to a slight d

Additional benefits of the preferred opti mpared to taking no action
Regulated groups Easier to com ith other legislative requirements.
Regulators No chan Qhe regulator’s role.

Other groups (e.g. No im@¥ct

wider government, L\

consumers etc.)

Total monetised o0 monetised benefits

benefits

%)
&
Non-mone@ Alignment with other legislation.
benefits,&Q

N

Q
&>

o

Impa@

o

Low

No impact

No
monetised
costs

Low

Low
Low

No impact

No
monetised
benefits
Low

\0&
L
S
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Section 2.7 Decision-making and appeals

Status quo

Decision-making and appeals as one framework

The Charities Act contains several key features that support the registration, reporting and

monitoring scheme. These key features include decision-making powers and other regulatory O\
functions of the regulator, so it can discharge its role, and the availability of an appeals mechanism to X3
provide a check on this decision-making. Appeals serve two purposes: they encourage high quality %Q
decisions, and ensure decisions are made in accordance with the law. Because appeals provide thi

check on decision-making, the two parts cannot be viewed in isolation. We therefore consider \
decision-making and appeals under the Charities Act as an end to end process. é\.@'

Structure of the regulator O\O
Under the Charities Act, regulatory functions are split between two bodies, the ir@;pendent Board
and Charities Services. Charities Services operates as a business group within }§Department.

This arrangement is unique compared to other jurisdictions which mos@/e one body providing
both registration and compliance functions. Our ‘split’ regulator wa @e ted following the
disestablishment of the Charities Commission in 2012. While mo the resource and the traditional
regulatory functions were brought into the Department as Chali{tes Services, the Board was
established for independent registration and deregistratio@cision—making, and to provide
technical expertise on complex issues. Decisions made y@ler the Charities Act are split between the
Board and the Chief Executive of the Department (vi arities Services).

The role of the Board 5\0

S

The Board is comprised of three membgr ’&ointed by the Minister for the Community and
Voluntary Sector. Members continue i ice until they are reappointed, resign, or are replaced. The
Board is not subject to the Minist@rection and members must act independently in exercising
their professional judgement. D@is ons made by the Board include:

. the decision to grant C:Qecline application for registration;
. the decision to ré@e a registered charity from the register;
° the decision té ive any disqualifying factor for an officer;

. the decisio publish details of a possible breach of the Charities Act or serious wrongdoing;
and
° the ion to revoke an entity’s status as forming part of a single entity (removing the ability

ﬁx& iliated charities to report as a single entity).

T ard is responsible for deciding on registration applications and deregistration, through
lying the Charities Act and court judgments (case law). If it is satisfied that the entity qualifies, the
O(b'Board must direct Charities Services to register the entity as a charity. The Board can also direct that

7 an entity be removed from the register. While the Board is responsible for all registration and

deregistration decisions, in practice, it delegates most decisions to Charites Services (over 1,400

decisions in 2019/20). Delegation powers are provided for under section 9 of the Charities Act — the

Board may delegate any of its functions, duties, or powers to the Chief Executive (who can then

delegate to Charities Services) if it is effective and efficient to do so.
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However, the Board is always the decision-maker for complex registration decisions; where Charities

Services recommends a decline outside of their delegated decline criteria; or where Charities

Services recommends a deregistration due to serious wrongdoing. In addition, Charities Services

sometimes consults the Board on applications where Charities Services makes the final decision.

When making its own decisions, the Board receives from Charities Services a recommendation,

written reasoning, and all material that the organisation seeking registration has provided to

Charities Services. The Board may agree or disagree with Charities Services’ recommendation or ask \
for further information. \O

The role of Charities Services %Q

Charities Services’ functions are to maintain the register, educate and assist charities on good 6
governance and management, process registration applications, monitor and promote comg%ce
with the Charities Act, enquire into possible breaches, and promote research into charit@ harities

Services make decisions impacting registered charities, including: AO
o the decision to remove or omit information from the public register; 6
. the approval of a change of balance date for annual returns; and (bg\

° the decision to exempt an entity from compliance requirements wi\@ the Charities Act.

Charities Services is also required to hold an annual meeting with re ntatives of the sector and
consult with sector representatives on any proposed changes to nnual return form that charities
must comply with. It delivers these functions alongside their @mted registration and
deregistration powers. C)

As a business unit within the Department, Charities s@lgces' public accountability measures are part
of the Department’s statement of performanc ctations and annual reporting requirements. The
current measures include an independent rev‘é‘\%oof decisions by Charities Services and satisfaction
surveys from customers and the Board. Ch{@ﬂes Services also publishes an annual review document.
This is not required under the Charities AfPbut provides an overview of the team, the Board,
appeals, vision and focus areas, out XY such as webinars and concerns addressed, their regulatory
and compliance approach, expe&dl re, funding, and data/insights/case studies about the sector.

NN

The Charities Act set mﬁ process, procedural obligations and safeguards when considering
registration applica&. It requires:

9

° The Bo act independently in exercising its judgments (as the Board is not subject to

Mini?& al direction);
° T a&s harities Services receives applications for registration (in the form prescribed by
&rities Services) and that it must determine as soon as possible whether the entity qualifies
@ for charitable registration;
Q) That Charities Services may request further information from the applicant to be provided
(b' within 20 working days, and can treat the application as withdrawn if the applicant fails to
Q& respond within that time (or a longer period if allowed following a request of the applicant);
. Charities Services to have regard to the activities of the entity, and any other information it
considers relevant, and to observe the rules of natural justice when considering an application;
° Charities Services to give notice to the applicant of any matter that might result in the
application being declined, with 20 working days for the applicant to make a submission on the
matter;
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. Charities Services must recommend to the Charities Registration Board to grant or decline the
application, and if the Board is satisfied that the application meets the requirements, they
must direct Charities Services to register the charity; and

. If the Board is not satisfied, it must give Charities Services the reasons for this so that the
entity can be notified of intent to decline the application and the reasons. Before doing so the
Board must be satisfied Charities Services observed rules of natural justice in providing its
recommendations.

Most applications for registration are approved. In 2019/20, of the 1,408 decisions made on the

° 1,234 were approved; 6
. 171 were withdrawn; and \(b

° 3 were declined. \QQ

)
In 2020/21 (tentative figures still to be confirmed), no applications were declined A

O
(\
>
Section 32 of the Charities Act sets out when a charity can be deregisteree\\ypically, around half of
deregistrations are made at the charity’s request (voluntary), mainly Use they are no longer
operating. Most of the remaining deregistrations are due to the chay having failed to file annual
returns for two or more years. In 2019/20, 684 charities were istered, 498 at the request of the
charity, 185 because they failed to provide annual returns r@«o or more years, and one for serious
wrongdoing. For indicative figures for 2020/21 — there wsr 82 de-registrations: 396 for failure to

file, 385 voluntarily deregistrations, and one for seri ongdoing.

Before an entity is removed from the register, é@ities Services must give notice of an intent to
deregister, and the grounds for deregistrati@‘&section 33 of the Charities Act). The entity can object
to this within 20 working days of the nof ébeing received, either because it does not consider the
grounds satisfied or because it wou {Qt be in the public interest. If an objection is received the
Board must not proceed with der&i&tration unless they are satisfied there are still grounds for
removal, the facts of the obje Qm are not correct, or the objection is frivolous or vexatious. The
form of the objections is nqQ scribed in the Charities Act. The Board/Charities Services currently
accept written submissigR¥\Based on records of Board decisions from 2012 onwards, the Board has
considered 16 formal@jections, of which one resulted in the Board giving the charity an extension
to file annual ret The remaining objections resulted in deregistration; however, three
subsequently aled the deregistration decision, and one re-registered following changes to the
charity. Ch s Services also has records of a further nine who formally objected to their notice of
inten@‘&» deregister and received an extension for filing their annual returns.

§®ugh not required under the Charities Act, the Board currently publishes decline decisions,

egistrations for serious wrongdoing, and some complex/high profile registrations. Charities

O Services do not publish decisions they are delegated to make. However, Charities Services updates

Q&

the register with information on why a charity has been deregistered and publish monthly snapshots
of the type of entities that are granted registration.

Decisions of the Board (including those delegated to Charities Services) can be appealed. Prior to the
change in 2012 to disestablish the Charities Commission and split the functions of the Commission
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between the Board and Charities Services, all decisions of the Commission were available for appeal.
However, only one decision of the Commission, that subsequently became a decision of Charities
Services, has been challenged by an appeal.

If an entity disagrees with a decision of the Board, the Charities Act provides for the entity to appeal
the Board’s decision to the High Court. The entity must lodge a notice of appeal within 20 working
days after the date of the decision, that specifies the decision that is being appealed, the grounds for
appeal, and the relief sought (section 59 of the Charities Act). The Charities Act also outlines the High \O
Court’s powers in determining the appeal. The High Court may confirm, modify or reverse the
decision of the Board, or exercise any of the powers that could have been exercised by the Board
(section 61 of the Charities Act). C
X0

The High Court may make an order requiring an entity to: be registered as a charity with %e\ct from
a specified date (the specified date may be before or after when the order is made)%& tored on
the register with effect from a specified date; be removed from the register; or r M registered.
The Charities Act provides little guidance as to the other features of an appeal.§‘result, several
factors are then determined by the High Court Rules. The High Court Rules 2(@ specify that:

. appeals will be a ‘rehearing’, which dictates that the High Court \6 ly consider the evidence
that was provided to the original decision-maker. No new ev{i&b«:e can be introduced, unless

agreed by the Court;

° there is no ability for the appellant (party appealing thﬁé\ision) to provide any oral evidence,
unless agreed by the Court;

. the original decision-maker cannot be party to th@ppeal (note that the Rules Committee have
proposed this be changed to allow the decisiowmaker to be party; however, this requires
approval by Cabinet); and Q)

° an appeal must be lodged with the Higm&urt within 20 working days (this is also specified
within the Charities Act). é@

The High Court Rules specify that t @\lsion—maker (the Board) is not named as a respondent. The
result of this rule is that the Boar appear to assist the Court but cannot advocate for the
decision it has made. Anothey Jifditation is the Board is unable to appeal a decision made by the High
Court. However, each new jidgment has implications for the Board and Charities Services (through
the powers delegated t@é‘m by the Board), in how they assess applications.

Beyond decisions n by the Board (including those the Board delegates to Charities Services),

entities affect%b\/ decisions of Charities Services can apply for a judicial review. A judicial review

also requir ing to the High Court, however, it is limited to examination of the lawfulness of

decisio &1d considers the process that was undertaken to reach the decision, not the decision

itsel % option is available for any decision made under the Charities Act, whether it has the right
@peal provided or not. Complaints can also be made to the Ombudsman. The ability to complain

({9"the Ombudsman is limited to decisions that do not have an appeal right provided, however, the

K()(O'Ombudsman may not agree to investigate a complaint. While the Ombudsman’s decisions are not

legally binding, they are generally accepted and acted upon.

4

Between 2005 and 2019, there were over 56,000 decisions to approve, decline or deregister entities,
however only 25 decisions have been formally appealed. Of the 25 appeals that have been lodged
since the enactment of the Charities Act, the majority related to what constitutes charitable purpose,
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including whether an entity maintains exclusively charitable purposes. Decisions relating to what
constitutes charitable purpose are complex and a number have subsequently been taken to the
Court of Appeal and the Supreme Court, when the entity challenging the decision of the Board does
not agree with the decision of the High Court. The court judgments are then used by the Board for
direction on future decisions. For example, the Supreme Court’s decision on Greenpeace New
Zealand’s appeal of a declined registration application has provided further clarification on how to
assess whether a political purpose within an entity is considered charitable.

Prior to an amendment to the Charities Act in 2017, applicants who failed to provide the necessary
information for their registration application had their application declined (an ‘inactive decline’).
The Charities Amendment Act 2017 introduced the ability for Charities Services to deem such
applicants as ‘withdrawn’ as opposed to ‘declined’. This change resulted in the number of de{bed
applications dropping significantly, from 134 in 2015/16 to 10 over a three-year period 18 to
2019/20). As the Board made no decisions on the ‘withdrawn’ applications, there is oéi ity for
these applicants to formally appeal the decision through the High Court, however&“&« can re-apply.

Charities that are deregistered also have the option of appeal. From the introé?ion of the Charities
Register on 1 February 2007 to November 2012, 3,902 charities were d Ntered. Of these, 35 per
cent (1,375) deregistered voluntarily, and 64 per cent (2,489) were d@stered for failure to file
annual returns, which is a compliance issue. Of the remaining 38 t ere deregistered, most (24)
were for charities having non-charitable purposes. More recen om the last five-year period
(2015/16 to 2019/20), 4,868 charities were deregistered. ajority were deregistered voluntarily,
or for failure to file annual returns. o

While appeals generally serve to ensure that decisi{rﬁ'made that affect a person’s rights are correct,
for charities law specifically, appeals serve an aﬁ@lonal purpose: ensuring the interpretation and
application of ‘charitable purpose’ continue move with the times. The definition of charitable
purpose within the Charities Act is bas& our categories: relieving poverty, advancing education,

advancing religion, and other purp neficial to the community. In New Zealand and other
jurisdictions, the definition has ev&i& through case law.

%

NN

What is the polic oblem or opportunity?

There is problem witlélack of access to justice, and an opportunity to improve the transparency,
accountability angefafrness of decision-making under the Charities Act. Access to justice is
fundamental %holding and promoting the law, and the status quo does not support the
developme@\gcase law and may undermine the legitimacy of the regulator.

<

Eac@ponent of the problem and opportunity is explained below.

.

&

&O Under section 27 of the Bill of Rights Act 1990, “every person has the right to the observance of the

principles of natural justice by any tribunal or other public authority which has the power to make a
determination in respect of that person's rights, obligations, or interests protected or recognised by
law.” There is no evidence that this is not currently being observed, but this right to natural justice
remains critical to our policy analysis on decision-making and appeals.
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The cost of taking an appeal through the High Court is high, given the need for significant legal work

and representation. For example, Charities Services estimates that the Crown’s legal cost of an

appeal are currently around $130,000, depending on the complexity of the case. Members of the

charitable sector have said that this makes appeals very inaccessible for charities, as they do not

have the funds or resources available. Appeals are essentially limited to charities (or entities applying

to be registered) with significant resources, and legal aid is not available to entities. The High Court

setting is also not easy to navigate for entities who wish to represent themselves. This means the \
current appeals mechanism under the Charities Act presents barriers for charities to access justice. \O

There is no data available on applicants or charities who were declined or deregistered respectively%
who chose not to appeal the decision. Because of this gap in the data, we do not know if this

problem disproportionally affects any population group. Of those registered charities who h

appealed a decision of the Board or the Charities Commission, where we have informat't@their
annual income for the year prior to the decision being made, all reported a total in(@etween
$186,864 and $4,490,238. Entities who have lodged appeals include professional s, for example
the New Zealand Computer Society and the Plumbers, Gasfitters and Drainlayey ard, community
trusts including Draco Foundation Charitable Trust and Queenstown Lakes C(&Jnity Housing Trust,
and national organisations including the National Council of Women of l\% ealand, Greenpeace,
and Family First New Zealand. 0(\

From the self-reported income of all registered charities for th 9/20 year, over 16,000 registered
charities (58 per cent) received less than $186,000 in inco @nall charities support many types of
population groups, including the general public, Maori, P rg:% and ethnic groups, people with
disabilities, and children and young people. While tﬁé’no evidence of the reasons why appeals
have not been progressed, feedback in 2019 highlig\ht d that cost of an appeal is too expensive for
many charities. If decisions of the Board are no‘@allenged because of the cost of taking appeals to
the High Court, then there is no check on th cision-making of the Board. This also means no
development of case law on the definit&é( charitable purpose.

N
The timeframe required to lodge peal is also a barrier preventing appeals from progressing. The
requirement to lodge an appeal@ithin 20 working days is not workable for many charities (which
also applies to the timefra respond to administrative requests, such as providing more
information for an apph n, or submitting and objection). For example, for charities that meet
monthly, 20 working éys does not provide enough time for the Board to meet to have an informed
discussion and e legal advice to lodge an appeal. This was another concern raised during the

2019 consulta é@

Becaus ﬁ%e limit of decisions available for appeal, appeals have largely concerned declined
appli %ns or deregistrations. While an entity can continue to do their charitable work without
K reglstered being on the register provides some benefits. These benefits include being eligible
@ tax exemptions and being eligible for funding only available to registered charities. Registration
\O aIso provides a level of public trust and confidence, as information about registered charities’ use of
resources is publicly available. This trust and confidence benefits charities, as they seek public

4

funding and volunteer time to continue their work for communities.

Additionally, decisions that have may have a significant impact on an entity cannot be appealed via
the primary mechanism under the Charities Act — the High Court (they can be challenged via judicial
review or the Ombudsman). While the Board has responsibility for registration and deregistration
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decisions, it also makes decisions on more minor decisions that affect registered charities, for
example, the decision to revoke an entity’s status as forming part of a single entity (removing the
ability for affiliated charities to report as one entity). These more minor decisions of the Board are
appealable, however, other decisions made by the Chief Executive (Charities Services) have a similar
level of impact on registered charities but are not appealable. This includes the approval of a change
of balance date (for annual returns), or a decision to withhold information from the public register
(for example, annual returns that may impact a charity commercially if released).

It is unclear why the decisions under the Charities Act are split in this way between the Chief
Executive and the Board, following the disestablishment of the Charities Commission. In addition, a

small number of decisions can be made by Charities Services or the Board. With appeal rights lingitkd
to decisions of the Board, there is an inconsistency within the Charities Act. Appeal rights ar ed
not on the impact of the decision, but who made the decision. This means that some dec\' s that
have a significant impact on an entity cannot be appealed. AO

O

While there are clear procedural requirements for decision-making under the{Oﬁarities Act (for
example, natural justice must be observed, there is an objections proces certain decisions, and a
public register must be established), and some transparent operation actices of the regulator (for
example, the publishing of most Board decisions on Charities Servj website) there is an
opportunity to improve the transparency of how decision—maki@mder the Charities Act works in

practice. C)O

It is unclear what and how decisions are delegated %:alated between the Board and Charities
Services, and what information is being used to inf§rm decisions. We note that those affected by the
decision are given clear information about the &g sion-making process, but there is a lack of
transparency on the general decision-mai@olicies and procedures for the wider sector and public,
and for those charities considering registfgton. For example, there is some information on the
Charities Services website about th ‘@sion-making process, including the interpretation of
charitable purpose and what is to&cluded in an application. However, this can be difficult to find
on the website (the informaw in different places and in different formats), and there is not one
source of information that ides clear justification and useful extra information about its
regulatory processes an@%m those contribute to the outcomes of the regime (this type of
transparency is reconffpended as regulatory best practice, which we explain later in the development
of options). Additiplfdlly, not all decisions that have a significant impact, are published.

We learnt i@onsultation that the sector has concerns that independent registration decisions are

not bei ade, because of the Board’s delegation and reliance on Charities Services. The sector also

rais %cerns that decisions are not consistent, because so many of them are being delegated to
ities Services, that there is a lack of transparency on what and how decisions are being made,

(bghd that there is limited accountability on Charities Services’ decision-making. However, it should be

©

noted that the perceptions of Charities Services held by some parts of the sector stem from the
disestablishment of the Charities Commission in 2012, and that the primary decision-maker is now
part of a large government department. Stakeholders commented that there would not be trust and
confidence in the regulator unless there was a return to the Charities Commission model/an
independent Crown entity. Given that the role of the regulator and structural changes are out of
scope, we have focused on practical improvements to addressing these perceptions, which we
consider relate to decision-making. This is important because the current perceptions can undermine
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the legitimacy of the regulator, which could lead to lower compliance with the Charities Act and
reduced public trust and confidence in the charitable sector.

As noted above, there are safeguards and obligations under the Charities Act to provide for a fair
regulatory decision-making process. This includes the requirement for the Board and Charities
Services to observe natural justice, and the statutory availability of an objections process. \
However, there is room for improvement to ensure that an entity significantly affected by a decision \O
under the Charities Act has a fulsome opportunity to provide all the relevant information and state (%2)
their case. At present, entities can object/submit if the decision-maker is intending to decline their%
registration application or deregister a registered charity. This objection process gives the pers
fair chance to comment before the decision is made. However, there are other decisions t uId
significantly impact a charity that cannot not be formally objected to. For example, the é\on to
exempt a charity from compliance requirements, or to not omit information from th &“C register.
Some members of the charitable sector have also commented that they do not t they have
been given a fair enough chance to state their case because the Board accepts @en submissions
for the objection, rather than oral hearings. (b'

=
There is also an opportunity to improve the capacity and capability of Board. While the robust
appointment process has given effect to a well-formed and experi d Board, there have been
issues in the past with conflicts of interest on registration appli ns resulting in quorum issues.
This is because there are only three members. There has Qen feedback from the sector that the
Board is not diverse enough to be representative of the sector that they are making decisions about.
There is an opportunity to address these issues as pq&chis work to support a fair decision-making
process. &O\
A fair process also means entities being in @d in decisions that may affect them. As noted in the
status quo section, Charities Services ha le to educate and support the sector, and they do this
by providing guidance material, mai h‘gbcused on compliance with the reporting standards (the key
obligation for charities under the &ties Act). Charities Services may engage with their sector
reference group about new wnged guidance, but it is not a requirement like the obligation to
consult with the sector on al return form changes. Arguably, decisions on the form and function
of guidance on how to ly with reporting requirements has the same impact as decisions about
the annual return for@and other significant decisions. This is because the guidance may affect the
process and proc es charities follow. The inconsistencies in statutory requirements for
consultation witllthe sector, in terms of the fair process to develop guidance, is also an area for
improvem

SR

\@Iso heard from stakeholders that they do not consider the accountability of the regulator’s
cisions, or accountability for how the regulator operates, is fit for purpose. The matter of
accountability of decisions is addressed in the appeals analysis above. Broader accountability of
regulatory practices, operations and effectiveness has been considered. We have found that there is
a lack of sector buy-in to the current accountability measures for Charities Services that the
Department publicly reports on. Members of the sector consider that a separate annual report of
Charities Services should be mandated, and its contents and performance measures should be set by
the sector. These views are held due to perceptions of a lack of independence with Charities Services
sitting within a large government department. These perceptions may undermine the legitimacy of
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the regulator. As such, there is an opportunity to improve the broader accountability of the
Department (relating to Charities Services).

Scale of the problem

For decision-making:

As noted above, there are safeguards within the Charities Act to support fair and transparent
decision-making. As such, the need for improvement is relatively small. However, we have heard \O&
strongly from the sector that there is a lack of trust and confidence in the regulator. That means O
addressing legislative or operational gaps in the robustness of the decision-making framework is <
important, and could have significant impacts on the perception, and therefore legitimacy, of th

regulator. \(b,
For appeals: QQ

As outlined earlier, very few applications are declined and while hundreds of char&
deregistered each year, the majority are deregistered voluntarily, or for failure e annual returns
(a requirement of registration). Although no data is collected on the outcom(.fbf those who are

declined registration or removed from the register, many of the remov ities make it back onto
the register. In 2019, Charities Services established a more streamline plication process for those
re-applying after deregistration, and re-applications now account proximately 15 per cent of all

registration applications. @

Given this, and the unambiguous nature of whether a charity files annual returns or not,
deregistrations that are likely to result in an appeal q&refore those that are deregistered for
serious wrongdoing, or no longer meeting the re l{rements under the Charities Act (whether the
entity has a legitimate charitable purpose). Der rations for this reason are relatively uncommon
(nine over a five-year period from 2015/1@\?}019/20).

The scale of the problem is therefor, @ively small — even if appeals were more accessible, the
decisions that are likely to be appéﬁ are few. However, the nature of the problem is important — it
is about the principle of natural§dstice. While a charities’ or individuals’ rights are not affected by
whether they can register (t can continue charitable work), their interests and benefits are (for
example, the status an enefits provided by charitable status). A fair and robust decision-making
process is necessary i@hls regard, regardless of whether few or many charities will be affected.

Case for chan&

If no actio \taken trust and confidence in the regulator may decline, and there may not be a
robust on the regulator’s decision-making. This may undermine legitimacy of the regulator,
Id lead to lower compliance with the Charities Act and more charities operating outside of
gistration system. These charities would lose the benefits of registration, for example, their tax
(e)(emption status, and the public would lose the ability to see how donations are being used. This
could reduce public trust and confidence in the wider charitable sector. Public trust and confidence
in the charitable sector matters — without it, people may be less willing to volunteer or donate
money to assist charities, which could negatively impact charities’ ability to support their
communities.
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Key assumptions

The following assumptions have been made:

° That the costs of the High Court are a barrier to entities challenging decisions;

. That the 20-working day timeframe required to appeal the decision is a barrier to entities
challenging decisions;

. The 20-working day timeframe for other administrative requests may be a barrier to S
registration or a decision being reached,; \O

° That regulator should provide procedural transparency and transparency of decisions; @0

. That decisions that affect a person’s or entity’s rights or interests need to be fair and support%
principles of natural justice; Q

. That case law can be developed by the courts but not through other bodies; and \(0'

. That decisions by the regulator (Board and Charities Services) have different types pacts —
nature and scale — on entities, and decisions that have a material impact shoﬁ ppealable
regardless of who made the decision. 6

Objectives (b,(\

The objective for this work is ‘for the [Charities] Act to encourage and su t charities to continue
their trusted and vital contribution to community wellbeing, while ens{)hg that contribution is
sufficiently transparent to interested parties and the public. In line£g\h this overarching objective,
the objectives of any change to the decision-making and appe mework are to ensure that:

O

° decision-making under the Charities Act is fair, transga}ent, independent, consistent and
supports the development of case law; and
. the framework for decision-making, includins mechanisms to challenge and test decisions,

is consistent with the Government’s bes ice guidelines and advice.

X
Describe and analyse the op;ig_\,@’
Development of options Q\

To develop a short list of options, considered stakeholder comments on the decision-making and
appeals framework and the Qr &er independence and accountability of the regulator, along with
the best practice guideline lined below. The status quo is our baseline, and we developed one
option modelled on be ctice. The remaining options provide trade-offs to achieve different
objectives. These tra@sg‘s are primarily around the nature of the appeals mechanism. This is
because the opti or the first instance decision-making part of the process are relatively narrow in
scope, and it W&)t considered worthwhile to a) assess them all independently, and b) assess them
in the abse@&f the appeals part of the framework.

<

As sub{*ll options other than status quo include the components of best practice decision-making.
'I:hg@are outlined in the description of options. Some elements of the status quo already align well
best practice. In the options assessment, we clarify what components are status quo and best
@»practice. Each option also includes the right of judicial review, for all decisions made under the
&O Charities Act, and the ability to lodge a complaint with the Ombudsman for decisions where there is
Q no right of appeal.
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The best practice guidance and resources on decision-making and appeals that we considered were

the:

Legislative and Design Advisory Committee guidelines (2018);

Productivity Commission report on regulatory institutions and practices (2014);

Office of the Ombudsman guide on good decision-making (2012);

Treasury guidance on government expectations for good regulatory practice (2017); and
Crown Law Office “The Judge Over Your Shoulder” resource (2019).

The key principles from this suite of advice that informed our analysis are, in summary:

‘Q
X
%O

Q.

\
There is a tension between certainty (having definite rules and applying them consis%% and
flexibility (enabling decisions to be made according to the specific circumstances Qja case);
Regulators need to be transparent in their decisions (gives clear reasons for a @%on) and
provide for procedural transparency (clear justification and useful extra infgrmation about its
regulatory process and how they contribute to the desired outcomes of egime);
A fair process of decision-making should be followed, which means: i\f& the person an
opportunity to provide all relevant information, where appropria@a the person a fair
chance to comment before the decision is made, take measure (Q\address conflicts of
interest, act independently and with an open mind, and act@)ut undue delay;
The government expects regulatory agencies to, among things, maintain and publish up
to date information about their regulatory decision- @ﬁrocesses, including timelines and
information and principles that inform their regulatow/decisions;
Consultation increases the transparent and in%ﬁé nature of decision, which improves their
legitimacy; improves the quality of decisionst nsuring decision-makers consider all
perspectives of those affected; helps to gg€hote understanding and acceptance of a decision;
and enables those affect to plan and st systems or processes appropriately;
Legislation should include a requir t to consult when that is necessary to clearly ensure
good decision-making practice, oviding additional assurance and certainty to people
affected by a decision, set \)rocesses around consultation, and ensure consistency of
consultation practice for @u r decisions;
Regulator independe nd independent decision-making can be fostered by operational
clarity, clear decisiagymaking powers and a foundation for independence in legislation, an
adequate reso & se, staffing flexibility, and transparency processes for appointing
members; '6
The great‘;ﬁp\e potential impact on a person or group, the greater the requirements of
fairnE\? d that principles of natural justice, including the right to be heard and the rule
aga{@ ias a predetermination, form the greater part of the duty of fairness;

\Tﬁat where a public body or agency makes a decision affecting a person’s rights or interests,
<

t person should generally be able to have the decision reviewed in some way. However,
natural justice does not require that there should be a right of appeal from every decision, and
there is no such thing as a common law right of appeal. Whether a right of appeal is required
depends on to what extent a person’s rights or interests are affected;

The value of an appeal is dependent on other factors including the potential costs, implications
of delay, significance of the subject matter, competence and expertise of the original decision-
maker, and the need for finality;

Courts of general jurisdiction (District Court, High Court) are more appropriate for second
appeals from specialist courts and bodies (Environment Court, Social Security Appeal Authority
for example). Specialist bodies are generally more appropriate for first appeals from decision-
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makers in narrow fields or cases that require technical expertise on the part of the decision-
maker. However, new specialist bodies (tribunals) are rarely created.

Limitations on scope of options

Any significant structural change has been ruled out — this includes reverting back to the Crown
entity model that was in place prior to 2012.

A new tribunal for appeals was also not considered. This is because the MOJ informed us that there is \O&
no appetite for further bespoke tribunals where limited numbers of appeals are expected, and it was _ ()

therefore not feasible. %Q

We considered several non-regulatory options to address problems with decision-making and

)

N
) Guidance and information on how the regulator makes decisions; O\0
. Guidance and information on delegation and escalation arrangements for e’t'Aon-making
between the Charities Registration Board and Charities Services; (8
. Publishing and using the Charities Services website to provide more infgsnation about
regulatory decisions; and .
. Reviewing Charities Services public accountability performance @sures.

appeals, which have been incorporated into our options analysis:

An internal review process was considered early on, however, gi ome in the sector’s lack of trust
in the regulator, this was not viewed as a viable option — any w of decisions would need to be
from an external party. We therefore did not include this @regulatory option in our analysis.

Options identified did include consideration of appe%@ts of decisions of charities regulators in
Australia, England and Wales, Scotland, and Canade\. owever, as noted above, New Zealand is
different from these jurisdictions in that the reé@ory functions are split across two bodies, with
many decisions delegated down from the B to Charities Services. In addition, while overseas
examples were considered, of greater re\léxnce was the appeal mechanisms of other regulators
within New Zealand — to ensure a%@ges align with the wider appeals framework in New
Zealand.

%

Option 1 - Status quo \‘9
Status quo means: \Q

° Some infor%@on in the Charities Act and other channels on decision-making processes, but
not alw ear;
° Publi n of Board decline and deregistration decisions under Charities Services website

(op& ional decision, not required under the Charities Act);
° ‘Q&ection (or submission) process available under the Charities Act to object to a decision to
. Agdecline or deregister an entity before the Board makes the decision;
N Decisions made by the Board, or Charities Services if delegated by the Board, are appealable.
(b' Timeframe for lodging appeal is 20-working days following the date of the decision; and
Q& . Appeals go straight to the High Court, as a re-hearing. Further appeals go to the Court of
Appeal and the Supreme Court.

Analysis

This option does not fully align with principles of best practice decision-making, giving that some
improvements are needed to be clear about how and what decisions are made, and who makes
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them. There could also be improvements in entities being able to have more of a say before
decisions are made that significantly impact them.

The appeals process, where appeals go direct to the High Court, goes against best practice as no
specialist body, or District Court judge, has first considered the decision. There is also an
inconsistency in the Charities Act, where some more minor decisions of the Board are appealable,
however, decisions made by Charities Services that have a similar level of impact on an entity, are

not. There is the ability for those affected by Charities Services’ decisions (excluding those delegated <
to them by the Board) to apply for a judicial review. Complaints can also be made to the \O
Ombudsman. (@)

%)
Option 2 — Appeals and decision-making framework consistent with best practigg
advice, including empowering a Tribunal to hear appeals under the Charities

This option was developed through consideration of Government guidelines of best prac'@@
decision-making and appeals frameworks. AO

Components of option two include: 6

(\

. Clarify who makes decisions and how via guidance (non-legislative%(b

° Amend the Charities Act to require the Board and Charities Servige publish all decline and
deregistration decisions (legislative change) and Charities Serv@nake some operational
changes to provide more information about recent registr. decisions;

° Require Charities Services to consult with the sector on ificant guidance material
(legislative change) and review the Department’s p ccountability measures as they relate
Charities Services (non-legislative change);

° Increase the size of the Board from three me @s to five members (legislative change);
. Objection process under the Charities Act anded to include all Board decisions, as well as
significant/material decisions made by ies Services (aligning with all decisions proposed

or Charities Services, and timefr r making an objection extended to two months
(legislative change); ‘\Q
. Decisions made by the Boar@ Charities Services if delegated by the Board) and significant
decisions by Charities Qg&@es, are appealable (legislative change). Decisions available for
appeal toinclude: X
i decision t ve or omit information or documents from the register (section 25 of
the Char@s Act);
ii. appr of a change of balance date (section 41 of the Charities Act);
iii. graﬂ%i’varying or revoking exemptions from compliance requirements (section 43 of
Charities Act); and
iv. \Q&ecision to treat one or more entities as a single entity (and what terms and conditions
N will apply to the single entity (sections 44 and 46 of the Charities Act).

for appeal). Objection process provg@ r applicant/registered charity to speak to the Board

R\ Other administrative decisions by Charities Services challenged via judicial review or
C;Q Ombudsman;
(bw Appeals first heard as rehearing at an expanded existing tribunal, the Taxation Review

Authority (TRA), with a District Court judge or lawyer with at least seven years’ experience.
Timeframe for lodging appeal, following date of decision, is extended to two months
(legislative change); and

° Further appeals then go to High Court, as rehearing, followed by the Court of Appeal on points
of law (status quo, no change required).
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The TRA was considered the most appropriate existing tribunal to consider Charities Act appeals,
given the historical connections between tax and charities law. Prior to the enactment of the
Charities Act, charitable status was determined by Inland Revenue. The connection remains today, as
the Tax Administration Act 1994 allows the Commissioner of Inland Revenue to make binding rulings
on how taxation law applies to income derived by, or for the benefit of, charities. The Charities Act
requires the Board to follow any binding ruling by Inland Revenue when deciding if an organisation
meets registration requirements for charitable purpose.'*

There are tax benefits that come with being registered as a charity, for example, potential \O&
exemptions for income tax, resident withholding tax, fringe benefit tax and the benefits to donors of QCJ
registered charities. Deregistration decisions by the Board therefore have flow-on tax implications,

some of which are suspended during any period of appeal of the deregistration decision. No oth

existing tribunals we have identified have such links to charities law. \(b,

The Taxation Review Authorities Act 1994 (TRAA), that establishes the TRA and provide\' nctions,
is administered by Inland Revenue, who have indicated support for expansion of the (%) which in
recent years (from 2017 to 2020) has heard less than 10 appeals per year. The TRA Ct#rently has one
Authority member appointed, and the MOJ (who appoint tribunal members an@vide support to
the TRA) indicated that the current member would be able to absorb Charitie@ t appeals, if the

number of appeals were limited to a small number (approximately five) ear.'® If appeals to the
TRA increase further, a new Authority member will need to be appoiQSQ}. pecialist knowledge of
charities law would develop over time. @

Analysis O®

This option leverages the opportunity to improve transp@ency for the sector and the public, on the
decisions and decision-making under the Charities creasing the size of the Board will provide
additional resource to support their role as an indeQendent decision-making body (including ensuring
qguorums for conflict of interest management) &@enhance diversity of thought and experience
required to promote robust decision-makin panding the objections process within the Charities
Act provides the opportunity for entities @provide further evidence, challenge evidence provided by
the Board or Charities Services, and t ue their case, prior to the decision being made about
current decisions that can be obj o, and other decisions that could have a significant impact on
the entity. The ability to speak t@h Board as part of this process will help ensure that entities have
felt they have been heard. iring Charities Services to consult on significant guidance improves
fairness and accountabili%:out decisions on regulatory tools that impact charities. A review of the
Department’s perfor aﬁ& easures for Charities Services should also help to improve trust and
confidence in the r I&tor.

Expanding the dé%ions available for appeal to significant decisions made by Charities Services,
ensures thats@ hreshold for what is considered a significant decision (and available for appeal) is
applied cq€istently across the Charities Act, without removing any right of appeal that currently
existsﬁ&uich aligns with the decisions that can be objected to under this option). An expansion of
dﬁ&'@ s available for appeal was strongly supported during stakeholder consultation.

use of an existing tribunal, the TRA, will provide an accessible, quasi-judicial body to consider
O(bappeals. This meets best practice by providing a specialist body to consider an appeal, before any
Q& appeal to the High Court (if required). It has more relaxed rules of evidence, allowing evidence that

14 Binding rulings currently occur infrequently.

5 The current Authority member also sits on other Tribunals.
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would not be admissible in court. It also removes a significant barrier for appeal, the cost, with the
ability for appellants to represent themselves. The addition of an appeals body prior to the High
Court was well supported by stakeholders during targeted consultation. However, there was some
concern about the use of the TRA because it could imply that a decision concerning registration of a
charity would be based on the tax consequences of the decision.

A further right of appeal to the High Court, and the Court of Appeal on points of law, is required, to
ensure a fair process and to provide the opportunity for case law to develop where required. Case
law will only be made if an appeal is progressed to the High Court. While appealing to the Courts will
add significant costs on all parties, in the interest of fair process and case law development, we do
not believe TRA decisions should be final. It is also common practice for tribunal decisions to be
appealed further. Additionally, while the Board and Charities Services would be guided by decisi&&
of the TRA, if there was no right to appeal to the High Court then case law on charitable pur@
would not develop. .{\

While allowing the Board or Charities Services to be party to the appeal may increas @elihood
of appeals of TRA decisions that go against the Board or Charities Services, this wiII‘l":JX y only occur
on high profile cases that will have an impact on the definition of charitable pur @ To date, only
one appeal has progressed following a successful appeal decision. The Attorn%eneral became
involved in the recent Family First appeal, given the significance of the cegs\ o the definition of

*

charitable purpose. (\\
Impact of the changes @0

We consider that introducing a more accessible appeals mec@n will increase the number of
appeals per year, however, not significantly. Our assessme@c} ave indicated approximately 10 — 25
appeals per year, based on recent data of decisions avai@le for appeal, and the low number of
decisions that negatively impact a charity or entity. s Is based on Charities Services’ data of
declined applications and deregistrations. Ther évery few declined applications, therefore most
decisions that could result in an appeal are deﬁa%strations for failure to file annual returns, a
straight-forward compliance issue. é\@

We do not consider that charities d @ered for failure to file will appeal the decision to
deregister. This is because Charitiérvices regularly reminds and supports the charity to comply
with the reporting duty before iy produce a notice of intent to deregister. In many cases, after a
notice of intent is received charity will seek an extension to file returns and is able to remain on
the register. Those thatﬁ\jeregistered have not made an effort to comply after several years.
However, because th ave been previous appeals of such decisions, we consider that a number
will occur with a r@e accessible appeals body available.

For the signﬁ'\@ht decisions made by Charities Services that we are proposing be available for appeal,
there is n(@éta available on the outcome of the decisions. These decisions are made on the request
of chagifles, and Charities Services have indicated that such requests are rarely declined. The
exc @on to this is the decision to withhold information from the public register. Charities Services
e indicated that they have declined requests to withhold financial information from the register,
erefore, challenges to these decisions would be likely.

Given this, costings have been provided for a range of 25 to 50 appeals per year, based on the MQOJ’s
understanding of increases to appeals due to the introduction of a more accessible body, and an
expansion of decisions available for appeal. The Department expects appeals to be closer to the
lower estimate, and notes that decisions made by the appeal body would provide further guidance
for future decisions (of the Board and Charities Services), potentially limiting the number of appeals
in subsequent years.
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Costs of hearing appeals within the Taxation Review Authority tribunal

MOJ is not currently funded for the TRA to deliver this appeal service. MOJ has therefore made
conservative cost estimates for the impacts of the proposed change on the TRA, using estimates of
25 - 50 appeals per year. MOJ estimates that additional costs will likely fall between $445,000 and
$580,000 in the first year; these costs include the appointment of a new Authority member to hear
an increased number of appeals, and one-off expenses for IT system upgrades.

Sitting days per appeal are based on Charities Act appeal cases heard through the High Court, with a \O
median of 2 days per appeal. Sitting fees are based on current rates for the TRA and MOJ costs are ~ @)
based on appointing appropriately qualified support staff with relevant resources and delivery A%

support.
pp \(b'

Table 18: Annual costs of TRA expansion for Charities Act appeals \0’{\
Estimated volume of appeals Low: upto 25| Medium: up%@
Estimated sitting days 125 b 0
Estimated costs S (b'(\ S

Sitting fees: @$876 per day 110,000 ‘@ 219,000
Operating costs 125,000 \> 220,000
Projected costs 235,00 439,000

MOJ does not expect High Court cost savings to become aYailgble for reprioritisation because of the
change. The High Court will remain an available avenue@ secondary appeals for Charities Act
decisions and will therefore continue to incur costs ﬁ@ases heard at second appeal.

N

Option 3: Alternative — broader objec F&Qand appeal rights/rules

This option includes elements of best pra '@decision-making, as Option 2 provides, however
considers expanding the right of appe ’}%H decisions made under the Charities Act and providing
for appeals to be conducted as he@ e novo. This provides for a new decision-maker (the High
Court), to assess the decision afgesh, without taking into consideration the decision that the Board or
Charities Services came to. N'Q@sentially provides the opportunity to have another body consider
the decision, without a legal basis or issue of fact to argue against. This option was considered
because submittersﬁnd stakeholder engagement in 2021 showed strong support for these

changes, that go be best practice guidelines.

9
Component\&tion 3 include:

. CIa(@Nho makes decisions and how via guidance (non-legislative);

° end the Charities Act to require the Board and Charities Services to publish all decline and

. Qderegistration decisions (legislative change) and Charities Services make some operational

\} changes to provide more information about recent registration decisions;

(b.g Require Charities Services to consult with the sector on significant guidance material
&O (legislative change) and review the Department’s public accountability measures as they relate
Q Charities Services (non-legislative change);

° Increase the size of the Board from three members to five members (legislative change);

. Objection process under the Charities Act expanded to include all Board and Charities Services
decisions. Objection process provides for applicant to speak to the Board or Charities Services
(legislative change);
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. All decisions made by the Board and Charities Services become appealable (legislative change);
and

. Appeals heard at the High Court as hearings de novo (followed by the Court of Appeal and the
Supreme Court) (legislative change).

Analysis

This option provides the same benefits for decision-making as option 2 but expands the objections \
process further to include all decisions under the Charities Act. These decisions include requesting C}O
further information from an applicant, prescribing the form for a registration application, issuing (%)
warning notices and starting investigations. These decisions relate to actions that Charities Servic s%

are required to undertake in order to perform their functions under the Charities Act. Some, fq

example, prescribing the form for applications, can only be made following consultation X

requirements specified within the Charities Act, and impacts all entities applying for re 's@on,

rather than an individual entity. Other decisions, for example the issuing of warning &s and

starting investigations, may lead to a decision to deregister a charity, which woul &ppealable.

Expanding the decisions available to appeal to all decisions under the Charitie(ﬁt was also strongly
supported during consultation. However, decisions by Charities Services,s@relate to it undertaking
its core functions, for example, decisions requesting further informati issuing warning notice,
should not be appealable. Such decisions may lead to a subsequen ision that is appealable, for
example, a declined application or a decision to deregister a chariy. However, these steps taken by
Charities Services do not impact the rights or interests of t rity, rather they require information

or changes by an entity, to ensure they meet the require s or obligations of the voluntary
registration system. This logic also applies to providiq&@)even broader objections process, that
includes all decisions. R

K
De novo appeals were well supported during sFrsoultation, with submitters highlighting a de novo
appeal provides for new evidence to be c &dered. However, they require significant time and
resources from both parties, when the ’esfgpotentially no basis for an appeal other than the charity
or entity not agreeing with the deci OOMOf the regulator. In addition, de novo appeals require more
High Court time, and therefore rﬁrg;gal representation for both parties, making it less accessible
to charities with limited reso é’ High Court Rules require appeals at the High Court to be
conducted as re-hearings;§| ption would not be consistent with the High Court Rules. The
decision of whether to a@ new evidence is a decision for the Court; in practice, seen in Charities
Act appeals to date, @High Court has provided for new evidence to be considered.

)

@%

This optio@ ludes elements of best practice decision-making, as Option 2 provides, and considers
what ofNer appeals body could be introduced prior to the High Court, by assessing the District Court
ani@\& peals Panel, a judicial and non-judicial option.

N
®G§'mponents of option four include:

Q&O ° Clarify who makes decisions and how via guidance (non-legislative);
° Amend the Charities Act to require the Board and Charities Services to publish all decline and
deregistration decisions (legislative change) and Charities Services make some operational
changes to provide more information about recent registration decisions;
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. Require Charities Services to consult with the sector on significant guidance material
(legislative change) and review the Department’s public accountability measures as they relate
Charities Services (non-legislative change);

. Increase the size of the Board from three members to five members (legislative change);

° Objection process under the Charities Act is amended to be available for significant/material
decisions made by Charities Services. Objection process provides for applicant to speak to
Charities Services prior to their decision being made (same as option 2);

° Decisions made by the Board (or Charities Services if delegated by Board) and significant \O&
decisions by Charities Services, are appealable (legislative change) (same as option 2); O

. Appeals first heard as rehearing by either District Court (sub-option 4a) or new Appeals Pane%g
(sub option 4b), made up of lawyers and charities experts (a judicial and non-judicial optioq§
and N\

. Further appeals then go to the High Court, as rehearing (followed by the Court of A&@r on

points of law).
A$©
Analysis 6

This option provides the same benefits for decision-making as option 2 and p(@soses a different
appeals body prior to the High Court. .
&

Sub-option 4a: Appeal to District Court 0

The District Court is the only option that would provide for the@pment of case law, however, it
does not meet best practice, as an appeal would go direct $o @generalist court, as opposed to a
specialist body. There is less ability for specialist expertise evelop in the District Court, given
there are more District Court judges in comparison twﬂigh Court. As at 16 June 2021, there were
181 District Court judges and 39 High Court judges inted.

In addition, given the legal representation still r&@ired, it would not provide any significant
improvement in terms of accessibility. An ApgReals Panel, with legal and charities subject-matter
expertise, would provide a more accessj ss formal appeals mechanism, where charities or
entities appealing decisions could rep:e{e t themselves. While it would not provide case law, that
would bind the Board/Charities S s for any future decision on the same facts, it would provide
guidance for the decision—make@

Sub-option 4b: Appeal to ApR»als Panel

An Appeals Panel is li eT@o e well supported from the sector and has the benefits of a multi-person
decision-making bo hich includes allowing for different perspectives, and ensuring a better
balance of judg and consistency over time. However, an Appeals Panel would not be dissimilar
to the curre rd, in terms of level of expertise. This raises an issue of a similar-level body
consideri@peals of Board decisions, which may not be effective or efficient.

Optaﬁsﬁ: Alternative - change the Board to an appeals body

ption provides for the same decisions to be challenged via the objection and appeals process,
per option 2. However, it differs from option 2 and the status quo, by disestablishing the Board,
&O and giving all decision-making powers under the Charities Act to Charities Services.

Components of option five include:

. Disestablish the Board — Charities Services makes all decisions (legislative change);
° Clarify in the Charities Act how decisions are made (legislative change);
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4

. Objection process provided under the Charities Act for decisions that have significant impact.
Objection process provides for applicant to speak to Charities Services (legislative change);

° Establish an appeals body to hear appeals first as rehearing (previous Board — no judge; legal
and charities expertise; amend the Charities Act to set membership and appointment
requirements) (legislative change); and

° Further appeals then go to the High Court as rehearing (followed by the Court of Appeal on
points of law).

Analysis

S
o
&

%)
The replacement of the current Board with an Appeals Panel (as described in Option 4b) would %

provide a more accessible body to hear appeals, with a clear differentiation between the decisi@A

maker and the appeal body, in terms of level of expertise. This option would require all deciQ€5 to
be made by Charities Services, removing the ability to delegate decisions and therefore s of the
confusion present in the status quo. However, the Board currently provides subject- r expertise

to Charities Services and makes the decisions on particularly complex matters. If th ard is
disestablished, Charities Services would need to find an additional source of thi ertise.

This option also removes the independence that the current Board provide f@’registration and
deregistration decisions. This would be a fundamental change to the Cha\%s Act, and given the
importance placed in independence of the decision-maker by the sec&\ is option would likely not

be well supported. @

Option 6: Alternative - best practice decision-mak@ith test case litigation fund

This option provides the same benefits for decision—makinga% option 2 and proposes the
establishment of a test case litigation fund. Appeals wg?n direct to the High Court (status quo).

OK
. Clarify who makes decisions and how ng idance (non-legislative);
° Amend the Charities Act to require @Board and Charities Services to publish all decline and

deregistration decisions (Iegi&& ange) and Charities Services make some operational
0€0nsu

Components of option 6 include:

changes to provide more info ion about recent registration decisions;

. Require Charities Services It with the sector on significant guidance material
(legislative change) a ew the Department’s public accountability measures as they relate
Charities Services (nan-tegislative change);

. Increase the si em Board from three members to five members (legislative change);

. Objection pr § under the Charities Act is amended to be available for significant/material
decisions by Charities Services. Objection process provides for applicant to speak to

Chariti rvices prior to their decision being made (same as option 2);

. Dec'@\s made by the Board (or Charities Services if delegated by Board) and significant
deciSions by Charities Services, are appealable (legislative change) (same as option 2);

° eals go straight to the High Court, as re-hearing. Further appeals to the Court of Appeal
and the Supreme Court; and

(bgg Creation of a test case litigation fund with allocated funding available, and applications for

©

applications for funding to be decided by an independent panel, based on set criteria.
Analysis

This option incorporates best practice decision-making processes; however, it proposes a test case
litigation fund to address the issue of accessibility and lack of case law development. The

establishment of a fund would allow for cases that develop case law on the definition of charitable
purpose to progress, by providing funding to cover some, or all, of the litigation costs of an appeal.
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Support to assist accessibility will be limited to cases that provide benefit to the wider sector, by
meeting specific criteria, including:

. the case must involve some issue where there is uncertainty about how the law operates; and

° the case must be in the public interest or have significant implications for the sector.

Submitters largely supported this option, however, there were mixed views on the proposed criteria.
There were also mixed views as to whether this was the best use of any additional funding for the

sector; some argued that it would help to ease the burden on charities to develop case law, where \O&
others had alternative proposals for the funding. This option is likely to cost more than the TRA, @0
based on cost estimates from MOJ on expanding the TRA. %
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Multi-Criteria Analysis — Decision-making and appeals

Table 19: multi-criteria analysis — decision-making and appeals

| Key - much better than the status quo +

Effectiveness

Alignment

better than doing the status quo 0

Proportionality

about the same as the status quo

Accountability

. worse than the status quo

Sector independence

Support from
communities

- much worse than the status quo

Overall assessment

Option 1 -
Maintain
Status Quo

Retaining the status quo
will not address the
problem of a lack of access
to justice, or leverage
opportunities to align
decision-making and
appeals under the
Charities Act with best
practice.

The registration regime was created
to provide transparency of the
charitable sector, ensuring those
receiving tax relief continue to carry
out charitable purposes, and provide
clear public benefit (charitable funds
used appropriately). Providing clarity
on regulatory decision-making, would
align with this principle of
transparency.

The current appeals framework is
limited to decisions of the Board,
who are responsible for decisions of
registration/deregistration (decisions
that determine whether you can be
part of the regime and receive the
benefits of registration).

Decisions regarding deregistration,
disqualification of officer (following
deregistration), declined applications,
publishing decisions of possible breach
& serious wrongdoing, are significant
decisions that greatly impact the
charity/entity and individual. The
ability to appeal these decisions to the
High Court is warranted given the
consequences of the decisions.
Incomplete clarity on how these
decisions are made is not proportional
to the potential impact they could
have on a charity.

Public trust in the sector is strong
(recent survey shows an increase).

Accountability is limited
given the low number of

has been limited ability to
provide a check on the
decision-making process.
Room for improvement on
accountability of Charities
Services’ decision-making —
not all decisions are
published, and ability to
challenge decisions li

to complaint to the (\
Ombudsman on((&al
review. @

@
)

appeals taken to date. There

?

Very low number of degljized
applications, or der rations
for no longer megting
registrationr S&e ents
(charitable ose). Most

decisi de by the
Bc:@ﬁrities Services are
9) e for applicants/charities,

h the number of registered
kharities continuing to increase
(despite voluntary
deregistrations and
deregistrations for failure to file
annual returns each year).

Not well supported by
the charities sector —
based on feedback from
consultation in 2019 and
2021.

Given that there are few
decline or deregistration
decisions, the scale of the
problem may be considered
relatively small, and
therefore not doing anything
may be proportional to the
level of risk. However, the
nature of the problem —
access to justice - warrants
intervention and there is an
opportunity to make other
improvements.

There are also strong
messages from the sector to
make improvements in the
decision-making and appeals
space. If we do nothing, the
legitimacy of the regulator
will be undermined. The
status quo is not preferred.

0
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Option 2 -

Consistent
with best
practice
advice

Effectiveness

Provides clarity on the
decision-making process
and outcomes of decisions,
therefore improving
transparency,
accountability and fairness
of decision-making.

Allows parties implicated
by Board/Charities
Services decisions the
opportunity to speak to
decision-maker, which
supports a fair process
when an entity’s interests
are at stake.

Appeals first heard at
specialist body prior to
High Court, providing more
accessible appeal, and
more appropriate body to
hear first appeals.
However, tribunal does
not support the
development of case law
because a tribunal is quasi-
judicial, and so the
decision-maker is not
bound by these decisions
for future decisions with
same facts (however in
practice, will likely follow
direction set by tribunal).
Case law will develop if
further appeals are
progressed to the High
Court.

Alignment Proportionality Accountability Sector independence Support from Overall assessment
communities
Same as status quo —the key Increased costs & obligations for Decision-making process is Having charities or entities in Strong support for more Overall, this option will
characteristics of the Charities Act Charities Services & the Board (to more transparent, providing | limbo for years does not support | clarity around decision- address the identified
include obligations around regulatory | publish more information about how those affected by decisions a | a thriving charitable sector (tied- | making process & more problem by aligning the
decision-making and the availability decisions are made, broadened greater understanding of up in appeals process rather than | decisions required to be decision-making process with
of an appeals mechanism to provide objection process, participation in how the decision-maker doing charitable work and published. Strong support | best practice to promote
a check on those decisions. The hearings at Tribunal) is justified given reached their decision. delaying decisions that ca \ for an expansion of transparency, fairness,
components of this option align with | the benefit these changes could A key component of good provide guidance to the r). decisions available for accountability, and
those key characteristics. provide to increase trust in the decision-making is providing | Providing an additio p prior | appeal. Strong support accessibility. The increased
regulator. a fair process. Extending the | to the High Court %)tentlal for a more accessible costs and obligations to the
Given the number of decline and time available for entities to | to delay the proé appeals body prior to the | regulator are justified
deregistration decisions (excluding respond to requests for If not clear l&@eglstratlon High Court. However, (publications, objection
voluntary deregistration or for failure further information provides | decisions ade/how there is likely to be process, tribunal set up and
to file annual returns), and the limited | this. In addition, an decisio ker considers limited support for use of | participation), and limited by
number of significant decisions by expanded objection process ap% ons, charities may spend | an existing tribunal the number of decisions that,
Charities Services that adversely affect | provides charities/entities ditfonal time communicating (preference from sector in practice, would make use
a charity, the number of potential the opportunity to provide @h Charities Services, which for separate Charities of an expanded objection
appeals (and objections) will be new evidence to support (b.\could take resources away from Tribunal, with some and new tribunal process.
limited. This will also limit the impact their application/argugythajr | charitable work. Further clarity concerns that TRA not While there are risks of
of these changes on the existing deregistration, and c{&r e | on decision-making process may | suitable, given emphasis imbalance between strong
tribunal (MOJ resources, Authority evidence provided@ he limit this. on tax). Desire from legal representation by the
member time). The impact on the TRA | Board/Charitie ices. While a Tribunal is less formal sector for subject-matter | Board & potentially no legal
and the MO are justified given Expansion o isions than the High Court and legal expertise, which would representation by the
importance of a tribunal prior to the availab f@appeal provides | representation not essential, develop over time at TRA. | charity/entity — this would be
High Court. The ability to complain to greate ountability over given complexity of the decisions the case with any appeals
the Ombudsman of how day-to-day r or decisions being made legal representation body. The ability for entities
decisions of the regulator are made isions that have is preferable. Entities/charities to access an appeals process
(for example requiring more C> ignificant impact). that do not have legal without the need of legal
information from an applicant, or 5\ representation may be representation outweighs
issuing a warning notice), is disadvantaged by this. this. Support from sector of a
appropriate for such decmon Connecting charities to a tax tribunal/specialist body
(complaints about condug tribunal is entrenching the supports this option as well.
decisions of state age%g whether historical connection between This option has been
they have acted fair nably). charities and tax law developed to meet best
practice guidance on
\. regulatory practices in terms
\Q* of transparency and fairness
b of decision making, and
Q) (along with advice from MOJ)
6 appropriate appeals
N @fb mechanisms to fit in with the
Q)\ framework of the Charities
\ K Act.

° QD : [ : ' -
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Effectiveness

Provides clarity in decision-
making process &
outcomes and allows
parties with opportunity to
speak to the
Board/Charities Services.
Appeal as a hearing de
novo does not meet the
objective of being
consistent with best
practice. Does not address
the issue of accessibility, as
it doesn’t introduce a

more accessible appeals
mechanism before the
High Court, and hearings
de novo would increase
the cost of a High Court
appeal, due to the
increased length of a de
novo appeal.

Option 3 -
Broader
objection
and appeal
rights/rules

Alignment

To expand decisions available for
appeal to all decisions made by the
Chief Executive would be providing a
statutory right of appeal to decisions
that Charities Services are required to
make to undertake their core
functions (for example, issuing
warning notices). This does not align
with best practice that decisions that
can be appealed need to have a
material impact on the rights and
interests of the entity.

Proportionality

Opportunity to speak on any matter
during decision-making process & full
de novo appeal at the High Court
imposes significant costs on all the
parties involved. Increased costs and
obligations not proportional to the
potential risks of the problem. Full
appeal (‘from the beginning again’) of
minor decisions are not proportional
to the implications of the decisions on
charities.

Accountability

Provide increased
accountability across all
decisions/actions made
under the Charities Act, with
the ability to appeal
decisions made by Charities
Services (beyond those
delegated to them by the
Board).

N

Sector independence

Provides the sector with the
ability to challenge any decision
made affecting them, however,
this has the potential to lead to
constant challenge to any sma{
decision, and an extended
process to reach the final
decisions on them. Iﬁ;me,
this would slow downuhe
decision-makin cess & put
increased st @n the limited

resources e sector & the
hich would have

regulaéD
in% ons for registered

§r| ies & entities applying to

registered.

Support from
communities

Likely to be well
supported by the sector,
given the lack of trust in
the regulator.

Overall assessment

This option goes beyond, and
is inconsistent with, best
practice guidelines. While it
may have strong support
from the sector, as they
would like the opportunity
for a new decision to be
made (not just a review of
the process), and provides
for fairness and
transparency, it is more than
what is needed to provide
for robust decision making
(decline or deregistration
does not remove the right of
an entity to do its charitable
work) and would impose
significant costs on charities,
the regulator, and the court
system. This option is not
preferred.
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Effectiveness

Alignment

Proportionality

Accountability

Sector independence

Support from
communities

Overall assessment

Option 4 —
Alternative
appeals body

An appeals panel provides
a specialist body, but it is
not judicial and may not be
an effective challenge
against the Board’s
decisions (not providing
any additional weight or
expertise compared with
the Board — as another
body of similar level
reviewing the Board’s
decision). Appeals to the
District Court would allow
decision to be made by a
District Court judge, but
not it is against best
practice to appeal to a
generalist court.

Same as the status quo — the key
characteristics of the Charities Act
include obligations around regulatory
decision-making and the availability
of an appeals mechanism to provide
a check on those decisions. The
components of this option align with
those key characteristics.

Increased costs & obligations for
Charities Services & the Board (to
allow parties potentially impacted by
pending decisions to speak, and to
participate in hearing at appeals body
respectively) are justified given the
benefit this change could provide to
trust in the regulator.

As with Option 2, the limited number
of decisions that adversely affect a
charity/entity, the number of potential
appeals & objections will be limited.

Decision-making process is
more transparent, so
decision-maker becomes
more accountable. Expanded
objection process provides
charities with the
opportunity to challenge
(before the decision is
made). More accessible
appeals body, however,
future decisions are not
bound by decisions of the
appeal body, although they
can use them as guidance.
Sub-option of using the
District Court would provide
case law (and bind the Q
decision-maker to tho‘sg\%
decisions in future) e\
would need to be \&Eed
against the limi
developme

QO
®®

)

expertise.

Appeals panel sub-option: less
formal setting lessens the risk
that non-represented
entities/charities are at a
disadvantage, by not having legal
representation. However, thq{
risk cannot be removed y

in any option. @
Recognises the im t%nce of
the sector by cr%n of

ody.

specialist ap@
Sub-optio istrict Court: less

ability e District Court to
dev expertise in charities

w, Ih comparison to status quo
¥ C (with higher number of

MDistrict Court judges).

Having charities or entities in
limbo for years does not support
a thriving charitable sector (tied-
up in appeals process rather than
doing charitable work and
delaying the decisions that can
provide guidance to the sector).
As per Option 2, providing an
additional step prior to the High
Court has potential to delay the
process.

Support from
stakeholders of a
specialist body to
consider Charities Act
appeals. While there was
some preference that the
body be judicial, this was
the minority view from
submitters.

Sub-option of District Court
is the only option available
that would provide for case
law development prior to the
High Court. However, on
balance, the lower likelihood
for any specialist expertise to
develop in the District
Courts, the higher costs
associated with District
Court, and the pressures on
courts (leading to delays),
leads to preference for an
Appeals Panel over the
District Court. An appeals
panel is the best option for
providing specific charities
with subject matter expertise
and has the benefits that
come with multi-person
decision-making bodies. Its
decisions would have less
weight than those of a
‘quasi-judicial’ tribunal,
however, both sub-options
are non-binding on future
appeals on the same facts.
However, because the
appeals body would be at
same level as the Board
(same expertise), we
consider there is more merit
in looking at the option
where the Board is the
appeals body (refer to
Option 5).
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Option 5 —
Change
Board to an
Appeals
body

Option 6 —
Best practice
decision-
making &
test case
litigation
fund

Effectiveness

Provides clarity and
transparency in decision-
making process & who
makes the decisions by
removing the ability to
delegate decisions to a
separate body. Provides a
more accessible appeals
body to challenge
decisions of the regulator.

Does not meet best
practice as appeal goes
directly to the High Court,
however, the availability of
a test case litigation fund
would partially address the
issue of accessibility.
Provides the strongest
chance to ensure case law
development (if required).
Also incorporates best
practice elements of first
instance decision making.

Alignment

Does not align with the current
Charities Act (with independent
Board). Reverting to a single decision-
maker (as Charities Act when
introduced provided for), however,
the decision-maker is not
independent (part of a Government
department). Although a significant
change for registration decisions, this
is consistent with registration
decisions of the Incorporated
Societies Act & the Companies Act
(registrar appointed consistent with
the Public Services Act).

Same as the status quo — the key
characteristics of the Charities Act
include obligations around regulatory
decision-making and the availability
of an appeals mechanism to provide
a check on those decisions. The
components of this decision align
with those key characteristics.

Proportionality

Costs of an Appeals Board like the
current Board (comparable numbers
of decisions made by the Board and
numbers of appeals anticipated).
Imposing more costs on Charities
Services to make all decisions,
including the provision of expertise
that the Board currently provides.
Trust in the regulator’s decisions to be
strengthened through increased
transparency and accountability
(publication of more decisions,
processes etc), which could be
achieved through minimal costs.

+

Cost to Charities Services to provide
more information/publish
guidance/process/decisions is mining\t
and justified because of the impro

transparency this change will p{\

Cost to implement a test.c NS
litigation fund (establi tofa
panel to make decisjgnsson
applications for chg as well as the
actual funds dj ?c}ibuted — limited to an
annual fun@g‘r limits on amount
availabledgerapplication) required to
ensur@ase law develops, which will
pr further clarity to the sector.

Accountability

Regulatory decision-making
process is more transparent,
which can help hold
decision-maker to account.
Clearer objection process
(single-body to object to).
More accessible appeals
body to provide a check on
the decisions of the
regulator (noting issues in
Option 4 above).

s Option 2 — support
ﬁunta bility of regulatory
}decision—making by
improving transparency,
fairness and accountability.
Test case litigation fund
provides the opportunity for
more appeals, which
increases accountability on
most significant decisions
that affect the whole sector,
but not all decisions.

Sector independence

As with other options — the
benefits of clarification of
decision-making etc, however,
are more relevant for this option,
given all decisions made withi
the Government. Removin
independence of the reg r
does not support re@mn of
an independent sectag/This may
be negated by inga
specialist ap ody, to
ensure ro challenges to

the regulator.

Clarification/guidance materials
for the sector on how decisions
are made may reduce the need
for continued ‘back-and-forth’ of
applications which may take
resources away from charitable
work.

Only decisions that are
significantly delayed (and
therefore creating a gap in
knowledge/certainty for the
sector) are those that will
provide case law, and therefore
guidance that the Board is bound
by in any future decisions (same
as status quo).

Support from
communities

Likely to have little
support from
stakeholders — given the
lack of independence
from Government of the
regulator. Limited
engagement from
stakeholders during
consultation on whether
the current Board should
remain alongside an
Appeals Board.

Likely to have strong
support for test case
litigation fund.

Support for improving
decision making, and
expanding objections,
including ability to speak
to the Board.

Overall assessment

This option would address
the identified problem and
opportunity, by improving
the clarity of decision-making
and introducing an accessible
appeals body. However, it
will not be well supported
from stakeholders, given a
call from the sector for
return to the Charities
Commission (independent)
model (having Charities
Services make all the
decisions would not improve
the sector’s trust and
confidence in the regulator).
Furthermore, this option is
not consistent with the
framework of the Charities
Act which was set up to have
registration decisions made
independently from the
Government.

Overall, this option is
effective at addressing the
problem — while it doesn’t
introduce a more accessible
appeals body before High
Court, the test case litigation
fund would support case law
development that would
benefit decisions for the
whole sector. While it
follows best practice for
decision-making, because it
doesn’t incorporate all
elements of best practice
(appeals), this decision is not
preferred, but is a good

»o
Q, Test case litigation fund provides alternative option to
K greater opportunity for those recommend.
\% cases to progress and allows
. AQ those in the sector with limited
0\ funds to access appeals.
+ 0 A(b + + + + +
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Conclusions

We recommend Option 2 — Appeals and decision-making framework consistent with best practice
advice. This option best meets the criteria because it:

° addresses the problem of access to justice, by providing a lower cost more informal appeals
mechanism prior to the High Court; O\
. leverages opportunities to align the decision-making processes with best practice, by \

improving transparency of decisions and decision-making, giving entities more opportunity tg@
state their case on more decisions that affect them, resourcing the board to support robust
decision-making, consulting on guidance that impacts charities, and reviewing accounta $

measures;
° aligns with the role, structure, and key features of the current Charities Act; \Q.Q
. is proportional to the nature of the access to justice problem; AO

. has support from the sector; and 6

. leveraging an already established tribunal to make system improvement(\

A quasi-judicial body will provide an accessible mechanism for entities, w@%allowing for subject-
matter expertise to develop over time. The increased costs and oblig for Charities Services and
the Board, with an increase in Board members, expanded objectio cess, consultation
requirements, and increase in decisions available for appeal, is j ied given the benefits these
changes could provide to increase trust in the regulator. T s associated with expanding the TRA
are justified given the significance of providing natural justice, however, will be dependent on the
approval of new funding.

\Q

Concerns were raised during targeted consultati Shat the TRA would imply that a decision
concerning registration of a charity would be as d on the tax consequences of the decision.
However, given the inability to establish a&@/ tribunal for charities, the TRA was considered the only

viable existing tribunal, given the h|st connectlons between charities and tax law. An expanded
TRA would no longer be a dedicate trlbunal and would allow specific charities law expertise to
develop. We think this will addr Ubmitters concerns.

Despite calls from submitt r’s&r a de novo appeal, this is not recommended. A first appeal to the
TRA, a less formal body~g mparison to the High Court, provides the opportunity to challenge any
facts considered duri@the decision-making process. It is the decision of the appeal body as to what
new evidence th | consider, however, the TRA has more relaxed rules of evidence in comparison
to the courts.@ combined with the expanded objection process, provides an entity with the
opportunit hallenge any other information that the Board/Charities Services is using when
conside il*g an application. Any additional information provided during the objection process would
be ayd\aple at the appeals stage. The TRA also provides that both sides (the entity and decision-

a& are party to the appeal, which provides the opportunity for the decision-maker to be able to
&pond to any challenge of evidence (therefore ensuring a fair process for both parties).

Although Option 5 would address the problem, by providing greater clarity in the decision-making
Q process (clarity on who is making the decisions) and an accessible, effective appeals body (with clear
distinction of expertise between it and the decision-maker), it is not considered a viable option. The
negative assessment against the criteria of ‘sector independence’ and ‘support from communities’
cannot be negated with positive assessments for the ‘accountability’ and ‘effectiveness criteria’.

(
©
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Affected groups

Comment

Summarise the costs and benefits of your preferred option

Table 20: costs and benefits of preferred option for decision-making and appeals16

Impact

Additional costs of the preferred option compared to taking no action

Regulated groups
(registered
charities, entities
applying to be
registered)

Regulators
(Charities Services
and the Board)

Other groups (e.g.
wider
government,
consumers etc.)

\?;b

"o®

Costs associated with an appeal (for
decisions that were previously not
available for appeal).

Costs associated with further appeals
to the High Court (if entity or the
Board/Charities Services appeals TRA
decision)

Potential to participate in increased
number of appeals, leading to
increased legal costs and staff
resourcing.

Increased number of Board members

O

\\QQ

FTE for Charities Services %ﬁupport
expanded Board role 5\

N
MOJ @QJ
Costs for TR ‘-({%\Fease in cases
being hear RA (daily sitting rate,
and time@:tside of hearing)

N
(ﬁ*ting costs for TRA (based on up
bt 5'appeals per year)

Other one-off costs including website
and Customer/Case Management
System upgrade or implementation
(Capex & Opex)

Total projected costs for 1 year of
TRA (based on assumptions of 10 —
25 cases per year)

$410 filing fee per appeal.

Legal representation is dependent

on complexity of the case (however
anticipated to be less than costs of

High Court — estimate of $130,000 %Q

per appeal).
QA

Estimate of $130,000 per ar&@
Charities Services CL@ budgets
approximately $1§0, per year for

High Court and n Law costs.
Additional fun@yg for legal costs will
likely be ht through Budget

2022 gqg\east $75,000.
ximately $65,000 per year,
ich is based on the fees
framework for Board members and

Charities Services current costs.

$150,000/year

$876 daily rate for TRA / based on 25
appeals per year, and 5 days per
appeal.

$110,000

$15,000

$289,000

$414,000

16 Costs here are based on 25 cases, however, due to uncertainty in predicting the number of appeals, the Budget 22 bid
will recognise the range of possible cases and so has bids for 15 cases and 50 cases.
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Total monetised
costs

Non-monetised
costs

Additional benefits of the preferred option compared to taki

Regulated groups
(registered
charities, entities
applying to be
registered)

<
Q}%

S
S
S

Q&

Regulators
(Charities Services
and the Board)

Other groups (e.g.
wider

Inland Revenue administer the TRAA
— costs associated with legislative
change

More accessible appeals body with
ability to represent oneself (legal

representation beneficial but not@,
essential).

N
O
@
)

&
O
‘QQ

More decisions appealed will provide
further guidance to the
Board/Charities Services for future
decisions (although they will not be
bound by decisions of the TRA).
Increased transparency of regulator’s
decisions, providing greater clarity to

Inland Revenue have stated the
Department would be able to lead
the legislative process (if Charities
Amendment Bill was an omnibus
bill), so costs for IR expected to be
minimal.

$410 per applicant (one-off cost
associated with each appeal,
excluding legal costs);

One off costs of $190,000;
Ongoing costs of approximatel 6
$235,000 each year, based

appeals per year (exclud‘\e gal
costs for the Board/C qytes

Services)

Ongoing costs o roximately
$215,000 for i ase in Board
members support costs.
Low \}

o
{Saction

nimal savings based on Tribunal
filing fee of $410, in comparison to
High Court filing fee of $540,
however, there are other fees
involved in High Court appeals (for
example $640 per half day after the
first half day), that are not applicable
at the TRA.

If entity chooses to represent
themselves — benefit is
approximately $130,000, dependent
on complexity of an appeal (based
on costs to the Crown on previous
Charities Act appeals, and an
assumption that the entity would
have similar legal costs to the
Crown).

This benefit would be limited if an
entity appealing a decision chose not
to represent themselves, and
therefore have legal costs.

High

High
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government,
consumers etc.)

Total monetised

benefits

Non-monetised
benefits

future applicants on the reasons
behind why applications have been
approved/declined.

Potential for one-off savings of up to
$130,000 per appeal (dependent on
whether appeals are progressed
further to the High Court)

High
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Section 2.8: Compliance and Enforcement

Status quo

The Charities Act contains obligations that registered charities must meet and consequences for not
meeting those obligations (more often described as compliance and enforcement). Registered
charities, and non-registered charities in certain circumstances, can be subject to compliance and
enforcement action by Charities Services and the Board under the Charities Act.

Compliance and enforcement exists to support the functioning of a registration and reporting %
system, and a system that regulates specific behaviour. In turn, this system is intended to prom
public trust and confidence in the charitable sector and the effective use of charitable resous@:

N

Behaviour that is subject to compliance and enforcement \
Once registered, the main ongoing obligations that charities must comply with aré17

° remaining qualified for registration (for example, maintaining chant%@urposes) 18

. filing annually with Charities Services (both an annual return, and* nding on the tier, either
a performance report containing financial information that m e reporting standard or
financial statements that meet the reporting standard); an

. notifying particular changes to Charities Services (for exa@e, a change to the charity’s rules,
or a change in officers). C)O

These obligations connect to two of the key behavio‘&@at tools for non-compliance and
enforcement focus on, which are no longer qualifyjng¥or registration (for example, not maintaining
charitable purposes); and breach of the Charitié@ (for example, failure to file a return or failure to
notify changes in officers). \

The third type of key behaviour that t (?or non-compliance and enforcement focus on is serious
wrongdoing.'® Serious wrongdoi fined in the Charities Act and includes a range of very
different types of behaviour. FO@X mple, serious wrongdoing covers:

. an unlawful or corru s%!se of the charity’s funds;

. conduct that is a\_@ s risk to the public interest in the orderly and appropriate conduct of
the charity’s S;

° conduct th nstitutes an offence; or

. condyc is oppressive, improperly discriminatory, grossly negligent or that constitutes
gro é\smanagement

D

The main ongoing obligations are discussed here, but other obligations do exist under the Charities Act. For example,
a person has a duty to assist if they are served with a notice requiring them to provide certain information to Charities
Services, for example during an investigation.

This obligation is not explicit but is made clear by a function of Charities Services being monitoring to ensure that
registered charities continue to be qualified for registration (section 10(h)).

While the discussion here focusses on three key behaviours, the Charities Act also regulates other behaviour that is
not discussed here. An example is the prohibition on a person implying that they are a registered charity when they
are not, which has an offence associated with it.
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Serious wrongdoing is different from no longer qualifying for registration. This is because no longer
qualifying for registration connects to a clear obligation to remain qualified. Serious wrongdoing does
not directly connect back to a compliance obligation in the Charities Act (i.e. an obligation requiring
‘good’ conduct or to meet certain specified behaviour that is the opposite of serious wrongdoing).
Rather, the ‘obligation’ is effectively not to carry out behaviour that amounts to serious wrongdoing.

In addition, some behaviour covered by serious wrongdoing is primarily dealt with through other law,

like criminal law for offences. This means that another regulator may consider the behaviour, like the \O\
Police or Serious Fraud Office. However, the Charities Act can also regulate that same behaviour as (@)
serious wrongdoing. The serious wrongdoing behaviour can form the basis for using a tool, like a %
warning under the Charities Act. The next section discusses action and tools available. *

Action and tools available to regulator, as well as whose behaviour the tools capture and w‘&@e
consequences apply to \Q

Functions to support compliance and enforcement sit with a regulator, whose re%o};bilities are
split between two bodies. These two bodies are the Board and Charities Servic%

o

In the context of compliance and enforcement, action the regulator can.h@includes:

. education and support — providing guidance materials, advic \élucation, capacity building;

° assisted compliance — reminders for overdue annual retu greed actions;

° proactive and directed compliance — investigations, u intelligence, reviews of ‘charitable
purpose’, monitoring, formal letters of expectation,Qgrnings, publication of a notice for failing
to remedy an earlier warning; and (%)

° enforced compliance — deregistration, disqualfsation, prosecutions.

As well as monitoring and carrying out invest'€§t|00n5, the specific legislative tools available to the
regulator under the Charities Act are: @

° administrative penalties imp. \n charities for specific breaches of the Charities Act. These
breaches are for the charity?
o failing to notifywular changes to Charities Services, or
o failing to file an ual return;
. warnings given tq@charity, which include a statement of action to remedy for:
o) a perso arity engaging in conduct that constitutes or may constitute
= @reach of the Charities Act, or
= %erious wrongdoing, or
o) \ arity that is or may no longer qualify for registration;
° pulﬂl@étion of a notice for failing to remedy the matter stated in the earlier warning, and the
jon taken or that is being considered to be taken;
o, Aeﬂeregistration of the charity for:
§ o) having a significant or persistent failure by the charity or an officer to meet obligations
(b under the Charities Act, or by the charity to meet obligations under another enactment,
KO o for the charity or a person having engaged in serious wrongdoing, or
Q o for the charity no longer qualifying for registration
. in deregistering a charity, an order disqualifying an officer of the deregistered
entity from being an officer can also be made for a specified time;
. in deregistering a charity, an order prohibiting a charity from applying to re-
register can be made for a specified time; and
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. offences for a range of conduct. Offences include:
o) a charity or officer knowingly failing to comply with the standard when filing financial
statements;
o) a charity failing to ensure financial statements are audited or are audited/reviewed
where required to do so;

o) a person refusing or failing to comply with a notice from Charities Services requesting
information; and &
o) a person knowingly supplying false or misleading information in purported compliance \Q

@)
%)

As noted earlier, the main obligations under the Charities Act are on the charity. As such, the toolﬁg

available to the regulator (like warnings) generally capture the charity’s behaviour, like no lon

qualifying for registration. In turn, the consequences of the tool apply to the charity, like r ing a

warning and an instruction to remedy the behaviour for no longer qualifying for registr .

with a notice from Charities Services requesting information.

However, tools for serious wrongdoing are different because they do not focus s %n the charity’s
behaviour. The tools can also be used where a person has engaged in serious doing in

connection with a charity — regardless of whether the person is an officer. (b'

Regardless of who has engaged in the serious wrongdoing, the conse@ces of the tool used, like a
warning or deregistration for serious wrongdoing, still lie with the ty. The consequences do not
also lie with an officer, unless the charity is ultimately deregist yand an order is made at the
same time to disqualify an officer from being an officer forc)@ ified period of time.

Summary of range of tools available in context of sys@

Overall, based on the legislative tools and avail %on-legislative actions described above, the
Charities Act provides or enables a basic set &npliance tools. These tools are in the context of a
registration and reporting system that also@gulates specific behaviour.20 Different compliance tools
are available, as appropriate to the cirgl ances and the breach.

N\
For no longer qualifying for registra{ton and for serious wrongdoing, there is arguably a potential
‘gap’ between education/asﬁte and warnings (that is, directed compliance). However,
monitoring is an existing legis¥dtive tool that can influence compliance. Non-legislative tools, like
letters of expectation, % o be used.

O

For breaches of t arities Act, the availability of administrative penalties partly fills any potential
‘gap’ between egt‘i‘on/assistance and warnings (that is, directed compliance). If administrative
penalties ar; used (as is current practice due to the cost involved), monitoring and letters of
expectatidgremain available. As such, any gaps in tools to support compliance and enforcement are
not e sive and another tool is generally available.

‘N
X
O
(b'ln practice, approximately 28,000 charities operate under the Charities Act. Most charities meet their
Q& key obligations, like filing annually. This is supported by the regulator’s ongoing education work and

20 we say “provide or enable” as some tools may need a statutory power to perform (e.g. a formal warning), while non-

legislative tools (e.g. guidance) do not need a power but connect back to the regulator’s statutory functions.
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assistance to support compliance. For example, in 2019/20, there were more than 770,000 website
views, as well as more than 14,500 webinar views and just over 9,900 customer support queries.

Consistent with how most regulatory systems operate, use of tools for directed and enforced
compliance are less frequent than tools for voluntary compliance. Within the parameters of the
Charities Act, the regulator has discretion in which tools it uses. The regulator’s approach to
compliance is set out in a public document, in which it describes its approach as modern, responsive,
and risk-based. \O\
In 2019/20, there were no prosecutions and nor were there any formal warnings issued under the %QO
Charities Act. With no formal warnings issued, there were also no notices published in 2019/20 fo

failing to remedy a matter stated in the earlier formal warning. \’&

However, there were 142 concerns addressed in 2019/20.2" There were seven open inq@and
eight referrals as a result of complaints, with twelve completed inquiries which resm@ :

. one referral to another agency; (\6

. one disqualification; (b'

. one voluntary deregistration; and (’\\\%

° one deregistration for serious wrongdoing. 0

While only one charity was deregistered for serious wrongdoin s worth noting that 185 were

deregistered for failing to file twice (with ‘a persistent failt@@ meet obligations being a reason for
deregistration).
%

In addition, a charity itself can request deregistratiil’\@a voluntary system. For example, a charity
may wish to wind up or merge with another ch >In the context of requested deregistration,
deregistration is rarely used as a tool that follo\w on from the use of tools for assisted compliance or
proactive and directed compliance. In 200 , 498 charities were voluntarily deregistered.

NS
What is the policy probl Q opportunity?

Problem: difficulties addressing &me types of more significant poor behaviour, particularly with
directed and enforced compMce tools, could put public trust and confidence in charities and the
regulator at risk \Q

With a sector the sig&of approximately 28,000 charities, a risk of poor behaviour occurring in at least
a small portion arities is likely. The problem is it may be difficult for the regulator to address
some types ore significant poor behaviour, particularly with directed and enforced compliance
tools und\@he Charities Act. Some key areas of difficulty are:

. AG\éuaviour — some behaviour that can carry non-compliance and enforcement consequences is
\} either not sufficiently clear or explicit under the Charities Act. Specifically:
(09 o) behaviour that amounts to serious wrongdoing (and which needs to be avoided), and

21 \While numbers vary year to year, the figures from 2019/20 are broadly representative of and generally do not differ

markedly from figures for previous years. However, there are exceptions.

Regulatory Impact Statement | 112



4

©

o ongoing obligations to remain qualified for registration, which appear to be implicit in
the Charities Act.

° tools targeting behaviour — difficulties using directed and enforced compliance tools exist,
particularly for serious wrongdoing. A specific example is:
o) potential timing difficulties acting on serious wrongdoing.22

° who the tools target — enforcement consequences that apply more broadly than needed to

achieve compliance. The main example is:
o a charity must be deregistered for the Board to then make an order disqualifying an
officer of that charity. An officer cannot be disqualified, without deregistering the

charity, when it may be one officer’s behaviour that is problematic. %Q

We do not have evidence that this overarching problem leads to some types of more significaw%ﬁr
behaviour going unaddressed with charities continuing on and the public unaware. Rather arm
is that even just difficulty addressing this behaviour (for example, the time needed to a s
behaviour) could put public trust and confidence in both charities and the regulatoﬁgk.

This risk could arise because public survey respondents recently indicated that if¥Vvery important to
have a regulator that both registers charities and regulates them. In that su v@: regulating charities
was described as: ensuring charities stay within the law and are run for t@ublic benefit,
investigating allegations of serious wrongdoing by charities, and pro@ information and resources

to support charities.2? @

If no action is taken, difficulties addressing some types of @agnificant poor behaviour will
continue, with an associated risk to public trust and confid®aCe in charities and the regulator.

Q
K\

In some circumstances, particularly with serio ongdoing, existing tools for directed and enforced
compliance appear to be little used. @

Evidence in a specific context is the @equency with which deregistration is used for serious
wrongdoing, compared to its hig quency of use for failing to file (being a frequency of 1 to 185
in 2019/20). Since deregistratio@ used frequently for failing to file, these numbers do not suggest
an issue with the tool of der&@istration. But nor does the differing frequency in use of deregistration
clearly show that the is@ with ‘serious wrongdoing’.

Rather, a range of ns could sit behind the variation in use of deregistration in different
circumstances. xample, serious wrongdoing behaviour is primarily dealt with through other law
such as offe\@ nder criminal law.

IikeA to file, where it is a persistent failure to meet obligations.2* Other possible reasons for the
N

"

As su;hi reater focus might be expected instead on behaviour that only the Charities Act regulates

&

22 for example, timing difficulties are indicated in the Board’s 2019 submission which referred to how assets and equity
of a charity can continue to be diverted for private benefit or other non-charitable purposes while due process is
being followed in the investigation and deregistration process.

23 June 2021 available at charities.govt.nz

24

Failure to file could be due to a range of reasons. For example, reporting to the required XRB standard may contribute
to difficulties filing. Compliance rates for meeting the XRB standard are lowest for tier 4 charities but would be
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variation in use of deregistration for serious wrongdoing compared to failing to file include:
compliance issues resolved with a lesser tool; resourcing of regulator; and the need for a reliable
evidentiary basis.

While deregistration figures are only one piece of evidence, views shared during consultation also
assist. The Board, which has tools like publication of notices and deregistration available for serious
wrongdoing and other behaviour, made a submission during public consultation in 2019. The Board
described the ‘serious wrongdoing’ definition as extremely hard to apply because of the significant
uncertainty over its ambit. The Board submitted that the definition of ‘serious wrongdoing’ should be

removed and replaced with a framework clarifying when regulatory intervention should occur. %

However, we also recognise other views expressed during public consultation in 2019. For exa@%
some who commented on the powers of the regulator expressed concern about regulatoryi\\
overreach and that charities would be unable to do their work if they were subject to to@uch
regulatory interference. On the other hand, several submitters commented that th@ ator
needed investigation and enforcement powers to maintain the integrity of the registef. During
targeted consultation in 2021, stakeholder views from the sector varied, but SOQ§/ere concerned

3
&

about potential new tools or changes to existing tools.

Criteria and objective 0(\

During targeted consultation earlier this year, we shared the foll principles or secondary

objectives for our compliance and enforcement policy work: o

. compliance and enforcement tools connect back @gg regulator’s functions under the
Charities Act and the Act’s purposes; ‘Q

° existing compliance and enforcement to?@‘e not duplicated;

. available compliance and enforcement }08I% are proportional to the breach, and follow from
clear obligations; and %)

. compliance and enforcement shdu@generally sit with the charitable entity, rather than an
officer or other person. W\

While we received little feedbagiysome stakeholders supported one or more of the matters above at
meetings. These secondary &Qjectives align to the overarching objective for work to modernise the

Charities Act.
O

These secondary o Ives are also broadly captured by and provide additional context to the
‘alignment’ and A3 portionality’ criteria referred to earlier for assessing options. Along with
alignment ard@roportionality, the remaining criteria referred to earlier (effectiveness,

accounta i@y, sector independence, and support from communities) are also relevant to assessing
thec liance and enforcement options.

expected to improve over time if the proposal (discussed elsewhere) for reporting requirements for small charities is
agreed and implemented. In turn, with improved tier 4 compliance rates for meeting the required standard for
reporting, we would also expect to see some decrease in the number of deregistrations being due to a persistent
failure to file.

Regulatory Impact Statement | 114

o
&

\N



Describe and analyse the options

Scope that we are considering options within

In scope:

. The range of compliance powers and tools the regulator needs under the Act to fulfil its role,
as well as the behaviour and entity/person focused on. \
Out of scope: @c}'o
° This is not a first principles review of the Charities Act. %
o) As such, the question of whether to have a registration and reporting system with J\A
regulator is not in scope. \(b
o) Nor do we consider the regulator’s basic compliance-related functions in t @rities
Act (such as education, assistance, monitoring and promoting complian uding
taking prosecutions, deregistering charities). &
. We also do not consider which of the two regulatory bodies (the Board q rities Services) is
or should be exercising a compliance and enforcement power or makir@ decision.

O

Discounted options: (\

We have discounted some compliance and enforcement options i@e form in which they were
consulted on during targeted consultation earlier this year, bei®s

. increased education and support for compliance;QC)
° amend current powers; and \\g\
. introduce new powers.

K
O
We discounted these options following recongderation of the problem definition. The earlier
problem definition, being ‘a lack of fit—fgr— ose compliance tools’, was updated with the current,
more specific problem definition. This ollowed from further work on the status quo as well as
considering the key principles/se y objectives described above.

Aspects of discounted optio%@d stakeholder feedback on those options, have been incorporated
in the options analysed below®

Q

Option 1 - Statub o

The main eIer@ﬁs of the status quo are:

AN
° k V‘Q%figations sit with charities, being:
\é remaining qualified for registration (an implicit obligation);
. Ago filing annually with Charities Services (an explicit obligation); and
C;Q o) notifying particular changes to Charities Services (an explicit obligation);

(b'o non-compliance and enforcement focus on three main types of behaviour, being:
Q& o no longer qualifying for registration;
o) breach of the Charities Act; and
o serious wrongdoing;
. action the regulator can take falls within one of the following areas, being:
o) education and support;
o assisted compliance;
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o proactive and directed compliance; and

o enforced compliance;
° in addition to monitoring and investigation, specific legislative tools for non-compliance and
enforcement are available to the regulator, being:
o) administrative penalties;
o warnings;
o publication of a notice;
o) deregistration of the charity (with an ability to make an order disqualifying an officer at

the same time); and

o offences. %Q

As noted earlier, consultation on the status quo and potential changes provided a mix of view ﬁle
questioned why existing powers were not being used. Overall, views ranged from concern

regulatory overreach through to the need to maintain the integrity of the register with r\\bstigation
and enforcement powers. AO

nalysis 6
Analy (b(\

With no change, difficulties with addressing some types of more significa oor behaviour will

continue. Specifically: 0(\\

itiently clear and/or implicit;
pliance tools for acting on serious

° some behaviour that carries consequences will remain ins

° potential timing difficulties with directed and enforced
wrongdoing will remain; and

. enforcement consequences will remain wider tha@pecessary, by continuing the need to
deregister a charity before disqualifying an of .

By not addressing these issues, some confusi %\9 likely continue over obligations on charities and
the behaviour expected, and existing toolg\' ontinue to work less than optimally.

Option 2 - Enhanced status qén\o\

This option contains the same k% ements as those in the status quo. In summary, the key elements

are: \\'Q

. key obligations sN@ charities;

° non-complian nd enforcement focus on three main types of behaviour;
° action the ator can take falls within one of four main areas; and
. in addit'@@o monitoring and investigation, specific legislative tools for non-compliance and

enfo@ment are available to the regulator.

But \@1 the key elements, a few details are changed in this option:

behaviour — making explicit the current implicit obligation to remain qualified for registration

(b (comprising the following elements):

o) for the charity to maintain exclusively charitable purposes;
o) to have qualified officers; and
o) to have a rules document;

. behaviour — to clarify one of the main types of behaviour that is subject to enforcement by
amending the definition of ‘serious wrongdoing’ to express a more consistent level of serious
behaviour by:
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o) changing the reference in the definition from an offence to an offence that is punishable
by imprisonment for a term of 2 years or more;

. tools targeting behaviour — improving how compliance and enforcement tools work in
practice by carrying out a post-implementation review of operational practice; and
. who tools target — to focus compliance and enforcement tools on who is in the best position

to change their behaviour (while recognising the continued primary focus on the charity).

Specifically, by creating a new power in the Charities Act for the Board to disqualify an officer &
without deregistering the charity, but only for ‘serious wrongdoing’ or significant/persistent \O
breach of obligations by the officer. @0

All the elements in this option involve legislative changes, except for the post-implementation reylew
of operational practice. During targeted consultation, elements of this option were consulte ob, blUt
not in the form in which this option is now packaged. For example, there was little feedbackt
response to the suggestion of clarifying the definition of serious wrongdoing. However&‘oted
earlier, support for a power to disqualify an officer without deregistering a charity cak hrough at

stakeholder meetings. 6
,0(\
Analysis
-

Overall, we consider that this option increases clarity and transparen@what is expected from
those in the system, so charities can continue their vital contributi

This first element of the option, making explicit the current ingphcit obligation, is about clarity and
ease of compliance. It is not about creating new obligatiorc_,& recognises that some obligations for
positive behaviour like filing annually are already expligi@so as not to breach the Charities Act. As
such, this option makes clearer the existing implicit oiigations in the Charities Act.

For the second element, this option recognis&%\?need to express a more consistent level of serious
behaviour for ‘serious wrongdoing’. Somesg@es of behaviour listed in the definition appear
inherently serious (e.g. gross negligenc ross mismanagement, rather than simply negligence or
mismanagement). Yet the level of sedQusness expressed through other listed types of wrongdoing is
unclear. Specifically, an act that constitutes an offence is another type of serious wrongdoing.
However, offences vary cons.$gbly from low level infringement offences to offences resulting in a
criminal conviction and a sign¥icant penalty. This option changes the reference to an offence to
instead refer to an offet@ at is punishable by imprisonment for a term of 2 years or more.

O

Another element S@uis option is to carry out a post-implementation review of operational practice.

This recognise while the legislative settings are important, a review could further investigate

the more o ional ways in which the problems present themselves. For example, considering

ways to opgrationally address the timing difficulties in using tools promptly, given that the words of

the @Xgies Act indicate that some tools, like warnings, capture conduct that ‘may constitute’ rather

thaj\*Constitutes’ serious wrongdoing. The post-implementation review could also consider other
ters that arise in practice.

&

The final element of the option would allow the Board to disqualify an officer from a charity for a
specified period, without deregistering the charity. The Board can currently already do this, but only
when deregistering the charity.

Deregistering a charity can be disruptive when the wrongdoing may be by one officer. The Board
would only be able to exercise this power if the officer has engaged in serious wrongdoing, or a
significant or persistent failure by the officer to meet their obligations. With this new power, the
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Board would essentially need to go through the same decision-making process as it would to
deregister the charity on those grounds.

We consider that this new power focusses on who's responsible and in the best position to change
their behaviour. In addition, the focus is not broader than needed to achieve behaviour change (it is
not so broad as to affect the whole charity).

Option 3 - Enhanced status quo, plus officer responsibilities O\

The foundation for this option is the same as option 2 (enhanced status quo), with the addition of @)
responsibilities on officers. All the elements in this option involve legislative changes, except for th
post-implementation review of operational practice. 6

In summary, the ‘enhanced status quo’ aspects of this option mean:

. key obligations sit with charities; O

. non-compliance and enforcement focus on three main types of behaviour;b

° action the regulator can take falls within one of four main areas; (\

° specific legislative tools (on top of monitoring and investigation) are v@éble to the regulator;

. behaviour — making explicit the currently implicit obligation to r@qualified for
registration; 0

. behaviour — changing the reference to an offence in the d @on of ‘serious wrongdoing’ to
instead say an offence that is punishable by imprisonm or a term of 2 years or more;

. tools targeting behaviour — carrying out a post-imp@ ntation review of operational practice;
and (%)

. who tools target — creating a new power for t oard to disqualify an officer, without having
to deregister the charity. 5\0

In addition to the elements from option 2 @enced status quo), this option introduces into the

Charities Act positive behavioural obligatéx on officers. These would be framed as officer

responsibilities: ‘\Q\

° acting with reasonable ca@and diligence;

° ensuring the charity’s*@‘ncial affairs are managed responsibly; and
° managing any pe@ed conflicts of interest.

Education and assi e would support officers to meet these responsibilities as well as to support
officers in brea%‘b them. But more significant sanctions (like warnings) would not be available
simply for bg@ Ing these responsibilities. Rather, more significant sanctions would only be available
if the offic@ underlying behaviour was of such concern that it fell within “serious wrongdoing”.

We @ahat the three matters, framed as officer duties, were commented on during targeted
X Itation in 2021. As noted earlier in this Regulatory Impact Statement under ‘Governance of
&arities’, there was support for having officer duties of some sort. However, many submitters
&O(bcommented on the complexities with the duties and other legislative frameworks.

4

Analysis

On the face of it, this option appears to further address the problem, beyond what option 2 achieves.
Like option 2, it addresses the problem of clarity by ensuring obligations on charities are explicit. But
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this option goes further by making clear the behaviour expected from officers too, through the
introduced responsibilities on officers.

This approach is like two “bookends”, which set the positive behaviour expected and the behaviour
that is subject to non-compliance and enforcement. Specifically:

° at one end, it is clear what behaviour is expected from officers through officer responsibilities

and from charities through explicit obligations. O\
. at the other end, the clarity of behaviour regulated as “serious wrongdoing” is also improved. c}'
While this may improve clarity over expected behaviour, there are several issues: A%
. The connection is not direct between the behaviour covered in officer responsibilities%@the

behaviour in “serious wrongdoing”. As such, “serious wrongdoing” could arguably st\hboccur
even if the positive obligation on charities and introduced responsibilities on off \\s were met
(for example, the occurrence of “serious wrongdoing” that is improperly digl inatory
conduct).®
. While “serious wrongdoing” is in relation to the charitable entity, “se i@s wrongdoing” could
be carried out by the charity or any person, not just an officer. Th itive behaviour
expected through obligations on charities and introduced resp ilities on officers would still
leave a “gap” around behaviour expected from other perso owever, this fits with the
notion that generally law is permissive, and more often @cit about what is not allowed.
. For reasons discussed elsewhere, introducing respocﬁties on officers raises other issues
such as:
o duplication of matters covered in other %tion which may be relevant to a charity
depending on its underlying entity t (e.g. trust, incorporated society, company); and
o extending the Charities Act too f r‘&%nd its current scheme as largely a registration,
reporting and monitoring reg@ r charities (not officers).

Overall, this option increases clarity a@ansparency of what is expected in the same way as option
2. However, by attempting to fill urther gaps it risks adding to confusion through the gaps it
does fill and those it does not. %)

Option 4 - Reframed gﬁ'pliance and enforcement model

This option shifts the@gnt compliance and enforcement framework towards a model somewhat
informed by, but he same as, the Australian system.26 This option completely replaces the
status quo com ce and enforcement framework. However, this option does draw on individual
he earlier options discussed in this Regulatory Impact Statement. All the elements in
volve legislative changes.

25 This is arguable, because the existing obligation on the charity to maintain charitable purposes would be explicit and
we have not considered what maintaining charitable purposes encompasses, since charitable purpose is outside
scope. Specifically, we have not considered whether conduct in “serious wrongdoing”, like improperly
discriminatory conduct, would breach the obligation to maintain charitable purposes.

26

For example, the Australian system contains governance standards which a charity must meet (including two
standards that relate to the individual members of a charity’s governing body, but for which the charity itself is
responsible). In contrast, the option here proposes making existing ongoing obligations on the charity explicit, as
well as introducing governance-related duties on officers of charities.
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Key elements of this option are:

° positive behavioural obligations are clear in the Charities Act by making explicit:
o) what is expected from charities, for example
= to maintain exclusively charitable purposes, to have qualified officers, and to have
a rules document to remain qualified for registration.
= annual filing in line with a reporting regime, and notifying changes such as a
change in officers; \O&
o) what is expected from officers of charities, using three baseline governance-related ®0
duties; and %
° non-compliance and enforcement consequences are framed around breaches of positiveé
obligations under the Charities Act, and \(b
. a broad range of tools supports compliance and enforcement of those positive obligdtjons, in

the areas of education and support, assisted compliance, proactive and direct pliance
and enforced compliance. Specific powers that differ from the status quo i c'f;e

o a power to disqualify an officer without deregistering the charity; @rb

o) a power to suspend an officer. (b

This option was not consulted on in this form. Rather, elements of this ‘\ﬁl were consulted on. The
views from targeted consultation in 2021 on officer duties, without ific non-compliance and
enforcement consequences is discussed earlier. (6

Again, as noted earlier, a power to disqualify an officer wi!@fpderegistering the charity was
supported at stakeholder meetings during targeted congygltation. The power to suspend an officer for
a specified period to protect charitable assets durin nvestigation was also commented on in the
context of various powers, with a mix of supportie§@nd opposing views.

Analysis \
y \Q)

The positive obligations overall on chagifyes and officers would form the basis for compliance and
enforcement. Essentially, a breac ligations could be subject to non-compliance and
enforcement tools.

For officers, this option dif @om option three which framed the obligations on officers as
responsibilities (suppor’t@ education and assistance). Instead, this option frames those same
three obligations as ies on officers, with consequences for breaches. A breach of these duties

could be subject ange of compliance and enforcement tools, depending on the circumstance
(for example, ser tool may be available for a one-off breach, compared to a more significant tool
for a persi breach).

ould not frame compliance and enforcement around “serious wrongdoing”.2” This approach
@uld help improve clarity of what is expected. However, there is an issue with focussing compliance
o and enforcement solely on charities and officers. Under the “status quo”, the compliance and

Q&

By p%g positive obligations (with consequences for breaches) on charities and on officers, this
oQb w

2T \ith “serious wrongdoing” alone, the negative behaviour described in the definition is regulated d (e.g. conduct that

is an unlawful use of the funds or conduct that is a serious risk to the public interest in the orderly and appropriate
conduct of the affairs of the entity). But any more positive behaviour, to directly avoid “serious wrongdoing”, is not
regulated. The desired positive behaviour may often instead be part of good practice.
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enforcement tools recognise that a charity or “a person in connection” with a charity may engage in
“serious wrongdoing”. By changing the framing of compliance and enforcement to centre on positive
obligations on charities and officers (and removing “serious wrongdoing”), a compliance and
enforcement gap could exist for behaviour by a person other than an officer.

As part of this option, the Charities Act would provide a slightly broader range of tools (compared to
the “status quo”) to support compliance and enforcement with the obligations. Tools under the
“status quo” would continue (such as non-legislative tools like letters of expectation, but also
legislative tools like monitoring, warnings, Board publication of details of possible breaches, offences,
and deregistration with a power to disqualify an officer on deregistration of the charity). %

deregistering the charity (discussed earlier under option two “Enhanced status quo”), as w

power to suspend an officer. The power to suspend an officer would sit with the Board.@ erto
suspend would be for a specified period due to the risk of loss of charitable assets: a i€that can
arise during investigations into a charity because of the length of time an investigation can take. This
power to suspend could partly address the identified problem of difficulties usi@s irected and
enforced compliance tools for behaviour. Addressing the timing issue effec i\@ means that a tool
needs to work in an urgent intervention situation, meaning that the toot s to be more invasive.
The use of a significant tool for urgent intervention would need to be ‘gt\at a very high bar, in terms
of both the conduct targeted and the likely risk of loss. At a mini he bar for conduct would
need to sit at the level of conduct of what is currently framed ag(€rious wrongdoing”. However, the
ability to more quickly use warning tools is another way togf}ess timing issues (and could be
considered in the post-implementation review recomm% under options two and three).

The slightly broader range of tools would include a power to disqualify an officer without 6
a
gow

Overall, we consider that this option increases tra E)any of what is expected from those in the
system. However, it goes much further than thé tus quo by regulating officers through compliance
and enforcement, in the context of a registrafion system intended for charities. This option also risks
being unable to address behaviour by p‘e%ggc)onnected to a charity, other than officers.

&
O
‘QQ
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Multi-Criteria Analysis: Compliance and enforcement

Table 21: multi-criteria analysis compliance and enforcement

| Key - much better than the status quo +

Option 1 -
Maintain
Status Quo

Option 2 -
Enhanced
status quo

Option 3 -
Enhanced
status quo,
plus officer
responsibilities

Effectiveness

Does not address the identified problem that
some behaviour is not sufficiently clear and the
difficulties addressing some types of more
significant poor behaviour, like serious
wrongdoing, with the more significant
compliance and enforcement (C+E) tools.

better than doing the status quo

Alignment

Provides some basic
obligations and key C+E
tools, which helps align to
a registration, reporting
and monitoring regime for
charities (that also

0 about the same as the status quo

Proportionality

Obligations and C+E tools
available for breaches are
broadly proportional, with
more significant tools available
for repeated and/or more
significant non-compliance.

Accountability

Current accountability
mechanisms for
regulator’s use of C+E
tools continue.
Charities’ accountability
for non-compliance

. worse than the status quo

Sector independence

Continued independ
operation and selfsgQvernance
of registered chgyities, within
parameters pliance
require

W

Support from
communities
Continued support for
basic obligations in a
registration and
reporting regime, and
a range of tools
proportional to the

- much worse than the status quo

Overall assessment

C+E continues as it does
currently (e.g. applies to mix of
implicit and explicit
obligations, with education
functions well covered), but
risk remains that tools do not

regulates the more serious continues. AO breach and to regulate | enable more serious behaviour
poor behaviour). . the more serious poor | to be as well addressed.
(> behaviour, to support
(b‘Q purpose of the
A Charities Act.
0 0 0 0 < \") 0 0 0

To a large extent, addresses the problem By making some basic Obligations and tools are Current acco, ‘&Nlity Continued independent Support for clarity of Greater clarity of existing
identified with the more significant C+E tools by | existing obligations more broadly proportional, with mechanis@g operation and self-governance existing obligations in obligations supports
making expected behaviour clear, and ensuring explicit and improving the more significant tools available | regula se of C+E of registered charities, within a registration and compliance and accountability,

the tools target who's in the best position to
change their behaviour.

But this option also partly relies on outcomes of
post-implementation review of operational
practice addressing matters like timing
difficulties in using tools (though outcomes are
unknown until review is carried out).

To a large extent, addresses problem identified
that some behaviour is not sufficiently clear, or
the difficulties addressing some types of more
significant poor behaviour with the more
significant C+E tools. But goes further than what
is needed to address problem by placing
obligations on officers

workability of key C+E
tools, there is clearer
alignment to what is
needed for a transparently
functioning registration
reporting and monitoring
regime for charities (that
also regulates the more
serious poor behaviour).

for repeated and/or more
significant non-compliance.
Improved proportionality
through a more consistent le
of “serious” for “serious &

wrongdoing”. O
Q}\
XS

N
N
O

to I&nue.
Céjtles’ accountability
r non-compliance
M continues, and
accountability for
“serious wrongdoing”
may improve with more
consistent level of
seriousness expressed in
definition and with timing
difficulties in using tools
for serious wrongdoing
addressed.

Same as option 2, but by
introducing responsibilif
on officers, this does
align well with cu
scheme / focu e
Charities Actﬁ Charities.
Depend n the entity

typ‘eﬁ er
rest'm ibilities may largely
igh to existing duties

figh
c;hough may also

duplicate).

Y E

ame as option 2 but
introducing responsibilities on
individual officers appears
disproportionate when officers
are already responsible as a
collective (i.e. the charitable
entity).

Same as option 2, but
lack of C+E consequences
for officer responsibilities
mean that accountability
of officers to regulator is
not significantly greater,
despite the introduced
responsibilities placed on
officers.

parameters of compliance
requirements (which are
clearer).

reporting regime, and
a range of tools
proportional to the
breach and to regulate
the more serious poor
behaviour, to overall
support the purpose of
the Charities Act.

+

+ e

Same as option 2, but some loss
of independence in how
charities are run, by
introduction of responsibilities
on officers.

Same as option 2, but
greater support for
clarity over what is
expected of officers.

and improved workability of
tools reduces risk that tools do
not enable more serious
behaviour to be well
addressed.

Same as option 2, but placing
responsibilities on officers goes
further than necessary, and by
attempting to fill potential
gaps (e.g. with responsibilities
on officers, but not on others)
this raises questions about
what to fill and what to leave,
and risks creating confusion.
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Effectiveness

Alignment

Proportionality

Accountability

Sector independence

Support from
communities

Overall assessment

Option 4 -
Reframed C+E
model

Addresses the problem identified by regulating
a full range of behaviour with clear expectations
and consequences for charities but goes further
than needed by also applying to officers. Also
addresses the problem by reducing the
difficulties in addressing some types of more
significant poor behaviour by no longer relying
on the status quo concept of ‘serious
wrongdoing’, and instead relying on varying
degrees of breaches of positive obligations. But
it is not clear whether reframing C+E around
positive obligations will create unforeseen
problems (e.g. difficulties with charities and
officers complying if expectations on them are
set too high or obligations are too numerous).

Emphasis on C+E around
positive obligations is a
significant change
from/takes a different
approach to the current
C+E model in supporting a
registration, reporting and
monitoring regime for
charities.

C+E focus in this option does
not start, for example, at
“serious wrongdoing”.
Focussing C+E on the full range
from ‘good’ to ‘poor’ behaviour
may be disproportionate to the
extent to which behaviour
needs regulating to support the
registration, reporting,
monitoring regime for charities
(that also regulates the more
serious poor behaviour).

Currently, the
accountability
mechanisms for the
regulator’s use of C+E
tools continue.
Increased accountability
of charities and officers
through C+E
consequences for
breaches of positive
obligations.

q
A

Independent running of
charities and self-governance
decreases with framing of
positive obligations (and C+E
consequences) on charities and
officers. This is because off
increased emphasis on@ificers,
and because this t@: could
introduce conseguesces for
poor behavioggat is not as
significants@ atis regulated
under t atus quo (for
exa consequences under
% tion for poor behaviour
that would not meet the high
hreshold for “serious
wrongdoing” under the status
quo).

While there is support
for clarity over what is
expected of officers,
this option regulates
the full spectrum of
behaviour (i.e. from
‘good’ to ‘bad’) and is
unlikely to have
widespread support.

This option goes beyond what
is needed to address the
problem by regulating a full
range of behaviour from ‘good’
to ‘poor’ (even if ‘regulating’
behaviour at one end is in the
sense of setting out expected
behaviour through education
and assistance), and this
option goes beyond what is
needed by regulating the
behaviour of not only charities
but also officers’ behaviour.
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Conclusions

Option two best meets the identified criteria for assessment. This option:

° largely addresses the problem, but does not go beyond it, in reducing difficulties with
significant compliance and enforcement tools, to address the risk to trust and confidence from
difficulties addressing more serious behaviour;

. aligns with the substance of the Charities Act, which provides a registration, reporting and
monitoring regime for charities that also regulates behaviour, like “serious wrongdoing”;

° is proportional by making key existing obligations explicit (rather than imposing significant n
obligations and consequences) and by improving consistency around the level of serious
for “serious wrongdoing” to reduce difficulties with existing tools that rely on that deﬁ@m;

. may improve accountability by improving the workability of “serious wrongdoing”\'eo

° enables continued independence for charities, within the parameters of the C 30 s Act; and
. is likely to have support from some for clarity of obligations and the conting of tools to
support compliance and enforcement.

The impact of this option would be that charities may find their obligatlokﬁe arer, though any
change to “serious wrongdoing” would need clearer communication to@e ctor. In addition, the
regulator would have a degree of greater clarity over what constitu erious wrongdoing”. In turn
(and along with the element of this option that recommends a pa8t¥mplementation review of
operational practice around use of compliance and enforcem ools), greater clarity over “serious
wrongdoing” would reduce the risk that tools do not enab@y\ore serious behaviour to be well
addressed. %)

S

Table 22: costs and benefits of the preferr &j;%‘lon for compliance and enforcement

Affected Comment: Impact
groups \(\
Additional costs of the preferre@ﬂon compared to taking no action
Charities Cost of non- c@npllance to those engaging in “serious wrongdoing” Low
(due to th&ehawour being clarified / set at a more consistent level),
if thgé lator uses a C+E tool.

Board and Co revised education and guidance to sector on “serious Low
Charities gdoing” and cost of any staff/Board training and development on
Services (b‘jﬂserious wrongdoing”, and cost of post-implementation review of

@~ operational practice around use of C+E tools
Public \Q N/A N/A

Totakﬂed Low
ol

(b' on- Low

monetised

costs

Additional benefits of the preferred option compared to taking no action

Charities Ongoing benefit from greater clarity over obligations, but effect on Low

compliance rates is unknown
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Board and
Charities
Services
Public

Total
monetised
benefits
Non-
monetised
benefits

Ongoing benefit from greater clarity over “serious wrongdoing” to Low
enable use of C+E tools, when appropriate

Ongoing benefit from C+E tools working to support a transparently Low
functioning registration reporting and monitoring regime for charities
(that also regulates the more serious poor behaviour).

N/A

N/A
&
Low %QO
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Section 3: Implementing the preferred options

How will it be implemented?

The legislative proposals will be enacted in an amendment bill to the Charities Act likely to be
introduced to the House in the second quarter of 2022. It is anticipated that this will be an omnibus
bill, to allow for changes to the TRAA to expand the functions of the TRA. An omnibus bill will provide
for the legislative proposals to be implemented concurrently. The Department will work closely with
Inland Revenue, who administer the TRAA, on the development of the legislation. The Department
will also work closely with MOJ, who support the TRA, on implementing the changes. Expanding th
TRA will be subject to funding approval for MOJ. (bg

The Department will be responsible for implementing the new legislation and will also im ent the
operational recommendations through Charities Services. Exact costs for Charities SeryiQe¥’to
implement the amendment Bill and operational recommendations are yet to be WOF% through.
Charities Services intends to submit a Budget bid for 2022 for several improvem they are
planning to implement including potential non-legislative changes that may reﬁ'e additional
resource.

Q
The Department (through Charities Services) will partner with iwi to c@g;n the reporting
requirements for accumulation. Charities Services will consult wi e sector on significant guidance
material and review the Department’s public accountability res as they relate to Charities

Services. < )

The Department will continue to work with XRB, Inl evenue, and MBIE to implement the
reduced reporting requirements for small chariti%\

Monitoring, Evaluation, and R@w

*

The Department of Internal Affairs Ppl'@\%'oup will be responsible for monitoring, evaluating and
reviewing the changes proposed i@s egulatory impact statement. We have proposed a post-
implementation review of operational practice around the use of compliance and enforcement tools.
We will also be considering @His can incorporate the regulatory stewardship system review that
is underway. Charities Service¥ will continue to collect data on registration and deregistration

decisions, objectionsgh@ eals and other related data.

,b"o

N
&Q
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Appendix: A3 of proposed changes to modernise the Charities Act 2005

Final decision: First appeal at tribunal (expand )
Declined functions of Taxation Review Appeal to High Court Court of Appeal

Authority)
Increase time to provide more 'y . .
. . s Board decisions a
information for an application, S . ..
s Formal objection significant Charities ces
make an objection, or lodge an bmissi decisions can be oaled
appeal to two months OF SUBMISSIoN
<
C icati ith the charit Increase size of Board to five Notice of intent 17 -
ommunication with the charity members ORIl Require publication of Objection proce@garlfled, and expanded to
to complete the application quire p rovide: Q) Require publication of
decline decisions, and P L S -, . . : -
. . * objec significant Charities Services eregistration decisions,
Charities Services b .m ficant Charities S d tration d
Application to Charities Services makes provides more decjsioms — revoking exemptions, treating and Charities Services
Charities Services to recommendation to Board; Preliminary information on recentl e s as single entity, imposing terms and provides more
become registered decision-making by Board (or decision registered charities anz ditions on entities, and withholding information on recently
charity Charities Services if delegated) . .. information from the register; deregistered charities
withdrawn applications |- ™ . L
N ability to speak to decision-maker
Final decision: @0

Guidance on application and
decision-making process,
Entity is established including how decisions are

for charitable made, what information informs
purposes and officers decisions, and the delegation
are qualified and escalation arrangements

Approved

Notica 2 intent to Formal objection or If still grounds to deregister

ucregister submission

I@s eare
@r unds to

Decision to deregister

Registered

between the Board and Charities g\o deregister
Services K
Change definition of \'Q)
officer to capture all .
persons with Entity continues its charitable v:cvi- while Obligation to file an annual Charities Services Charities Services
significant imfluence receiving the benefit_s of regis_b.:tlon, and : retu.rn in acco.rdance with undfertakes its education, undertakes compliance
over the charity; and Kev: is supp‘orted ‘by (;harltes Sers'ces to meet flnaf\ua-l reportmg standards; aSSIStancel.engagement and enforcement activity
clarify the role of Rey: its obligations undcr the Act obligation to notify changes and monitoring role
officers Impact on Charities S
Registration Board or St i Require Charities Services Review operational
Charities Services Make mPre e@hat all key, ongoing Exempt small charities 9 . . P .
Require charity to I:I obll%%n under the Act with under $10,000 to consult with the sector practice for compliance
have one officer who (943 ! Update the annual on significant guidance and enforcement
is at least 18 Id Impact on charity I:I - annual payments and return for tier 1, 2 material
Is at least 1o years o CharifidsServices issues model rules and under $30,000 total e T
. and 3 charities to Amend the definition of
Impact on officers r guidance on governance and assets from the . . . .,
. Y - . collect information ) serious wrongdoing’ to
Add terrorism \ management of charities reporting standards, Department reviews ) >
O . . . on the reasons for . - improve workability
offences to Current process - .\ =4 with some minimum accumulated funds public accountability
disqualifying factors c}\' Require charities to review their rules fifnan;ial requi:ements measures that relate to New power for Board to
i or the annual return iti i
for officers O(b documents annually Charities Services disqualify officer

4
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