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Treasury Report:  Regulatory Standards Bill - Initial Advice and Options 

Executive Summary 

The 100 day plan Cabinet paper invites ‘the Minister to bring back to Cabinet within the first 
100 days a plan for the core components of [a] new Regulatory Standards Bill and the 
timeline for its introduction’. This will form part of a wider package of work to improve the 
quality of regulation, including reporting to Cabinet on ‘the preferred approach to 
establishment of the new regulation agency and the approach to the disestablishment of the 
Productivity Commission’ (CAB-23-MIN-0468). 

We understand that your starting point of reference for the new Regulatory Standards Bill is 
the member’s Bill of the same name that you introduced in 2021. The substance of the 2021 
Bill is the same as the Bill proposed by the Regulatory Responsibility Taskforce in 2009 and 
introduced as a government Bill in 2011. The Taskforce’s report, and the analysis, public 
commentary and submissions that subsequently appeared, provide us with a considerable 
starting resource to draw upon in advising you on the Bill.  
 
Since that work was done, there have been a range of legislative and administrative 
developments that we also need to take into account, including: 

• the introduction of the disclosure statement regime (both the existing 
administrative regime and the statutory regime not yet brought into force); 

• the passing of the Legislation Act 2019; 

• the operation of the New Zealand Bill of Rights Act 1990 (including past and 
current Amendment Bills); and 

• international good regulatory practice expectations.  

This report aims to provide initial options for how the questions and issues could be 
considered and worked through, which we are seeking your guidance on. This will inform the 
initial scoping of the regulation work programme. These options centre around the Bill’s three 
primary elements: 

• principles or standards for quality legislation, 

• mechanisms through which proposed legislation and existing legislation will be 
assessed against these principles, and 

• mechanisms to encourage or require legislative decision-makers to give 
attention to or explain any departures from these principles.  

Working through these issues will help meet your objectives for an Act that endures over 
time; is cost-effective; and best achieves its objective of improving legislative quality.  

With regards to the March 2024 report-back to Cabinet, officials recommend that paper 
provides an update on the work to date on a new Regulatory Standards Bill and seeks 
agreement to a proposed timeline for its introduction.  
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Recommended Action 

We recommend that you: 
 
a note that in line with earlier discussions, officials have taken the Regulatory Standards 

member’s Bill from 2021 as your starting point for this advice.  
 
b confirm our understanding that you no longer propose to put the resulting Act to a 

referendum to determine whether the Act will come into force (the referendum was 
previously proposed as part of the 2021 Regulatory Standards Member’s Bill in 2021). 

 
Yes/no. 

 
c note officials are working to ensure that the Regulatory Standards Bill will complement 

existing tools seeking to positively influence the quality of legislation and will attract enough 
broad support that its core features are likely to endure over time 

 
Agree/disagree.    

 
d note there have been a range of legislative and administrative developments since the 

Regulatory Responsibility Taskforce’s Bill in 2009 which will have implications for the Bill’s 
design. 

 
e note there are options for increasing the likelihood that the Bill is enduring, cost-effective, 

and best achieves its objective, through design choices within the Bill’s three primary 
elements.  

 
f note we expect there to be financial implications and risks arising from the Bill and these 

will vary considerably based on the design options. 
 
g agree to our proposed approach for the March 2024 report-back to Cabinet, which is to 

provide an update on the work to date on a new Regulatory Standards Bill and seek 
agreement to a proposed timeline for its introduction.  

 
Agree/disagree.     

 
h note officials need to do further analysis and agency engagement to inform more detailed 

advice on options and a timeline. 
 
i note there are a small number of ‘quick wins’ in the regulatory standards space you have 

chosen to prioritise, which could be implemented in a shorter timeline whilst further analysis 
takes place for the Regulatory Standards Bill.  

 
 
 
 
Kerryn Fowlie 
Director 
 
 
 
 
Hon David Seymour 
Minister for Regulation 
 
 
_____/_____/_______ 
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Treasury Report: Regulatory Standards Bill - Initial Advice and Options 

Purpose of Report 

1. The 100 day plan Cabinet paper invites you “to bring back to Cabinet within the first 
100 days a plan for the core components of [a] new Regulatory Standards Bill and the 
timeline for its introduction” (CAB-23-MIN-0468).  

2. This will form part of a wider package of work to improve the quality of regulation, 
including reporting to Cabinet on ‘the preferred approach to establishment of the new 
regulation agency and the approach to the disestablishment of the Productivity 
Commission’ (CAB-23-MIN-0468). 

3. The purpose of this initial report is to provide you with high level options around the 
core components of a Regulatory Standards Bill and advise on how it could fit within 
the wider legislative and administrative landscape.  

4. We understand you are interested in improving the suite of levers across the 
Regulatory Management System (RMS) that influence legislative quality. The 
Regulatory Standards Bill is one such lever.  

Bill Context  

5. We understand that your starting point of reference for the new Regulatory Standards 
Bill is the member’s Bill of the same name that you introduced in 2021. We understand 
however, that you no longer propose to put the resulting Act to a referendum to 
determine whether the Act will come into force.   

6. The intended purpose of the new Regulatory Standards Bill is to improve the quality of 
primary and secondary legislation. Legislative quality has many dimensions, and there 
are many ways in which different aspects of legislative quality are and can be pursued.  
The Regulatory Standards Bill will be a key element of a suite of tools and processes 
seeking to positively influence the quality of legislation. Officials are working to ensure 
that the Regulatory Standards Bill complements and adds to the collective impact of 
the tools we already use to positively influence the quality of legislation.   

7. On that basis, our analysis and advice can focus down on options that share the same 
broad characteristics as the member’s Bill – that is, by:  

• setting out some principles or standards that legislation, and the process of its 
development, should generally be expected to meet, 

• creating mechanisms through which proposed legislation and existing 
legislation will be assessed against these principles or standards, and 

• creating additional mechanisms to encourage or require legislative decision-
makers to explain or give attention to departures from these principles or 
standards. 

8. Our analysis and advice relating to the new Bill will be focussed on the three 
components described above. However, in future advice we will also seek to identify 
any additional administrative supportive tools or processes that we think could reinforce 
the effectiveness of the Bill.   
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9. In considering options and the timeframes for progressing the Bill, officials are 
focussed on the fact that the Bill and the process for its development should seek to 
meet its own principles and intent, as well as follow the coalition Government’s agreed 
decision-making principles. This will help avoid any adverse commentary or 
contradictions in approach. To support robust analysis of the Bill and its related 
administrative requirements we will draw as necessary on the subject matter expertise 
of the Legislation Design and Advisory Committee (LDAC), the Ministry of Justice, 
Parliamentary Counsel Office (PCO) and Crown Law, among others. 

10. We are also conscious of the fact that the Bill should seek to attract enough broad 
support that its core features are likely to endure over time. The Bill is unlikely to have 
any meaningful impact if it does not survive a change of government. Bills like this are 
constitutional or quasi-constitutional in nature. For such measures, governments 
generally seek to attract bipartisan political support. If that support is not forthcoming 
through the Parliamentary process, it will need features that could allow that general 
support to emerge with experience, as the Fiscal Responsibility Act 1994 was 
ultimately able to do (after initially not achieving bipartisan support).  

11. Investing time early in the policy development process will significantly reduce the 
potential for unintended fiscal or legal risks, or significant constitutional shifts in the 
relationship between Parliament, the executive and the courts. In the case of this Bill in 
particular, the specific details of policy choices, particularly around implementation, will 
heavily influence the impacts and costs of the Bill.  

12. There are a range of fiscal risks associated with the Bill and financial implications will 
depend on final choices made about the design. At minimum we would expect there to 
be additional fiscal costs arising from assessing all legislation against Bill principles and 
from defending the Crown in court. These costs will need to be considered alongside 
any potential reductions in requirements made elsewhere in the wider RMS and 
provision may need to be made for a budget bid in association with the finalisation of 
policy decisions.   

13. The substance of the 2021 Bill is the same as the Bill proposed by the Regulatory 
Responsibility Taskforce in 2009 and introduced as a government Bill in 2011. The 
Taskforce’s report, and the analysis, public commentary and submissions that 
subsequently appeared, provide us with a considerable starting resource to draw upon 
in advising you on the Bill. Nonetheless, the Taskforce’s Bill was drafted 14 years ago, 
and there have been a range of legislative and administrative developments since that 
time that we also need to take into account in informing our new advice. 

Changes in context since the Taskforce’s Bill was developed 

14. At a minimum, the drafting of the Bill and design of the associated administrative 
arrangements will need to consider: 

• the production by departments of disclosure statements to accompany 
government Bills and amendments to Bills since 2013  

Disclosure statements were originally proposed by the Treasury as an 
alternative means to achieving some of the key objectives of the Regulatory 
Standards Bill, and currently operate as an administrative requirement set 
by Cabinet. 

• the passing of the Legislation Act 2019    

The Legislation Act 2019 brought together in one place most of the 
legislation about the making, availability and interpretation of legislation.  
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underlie a parliamentary democracy based on the rule of law, which are that “legislation 
has sufficient regard to: 

• rights and liberties of individuals, and 
• the institution of Parliament”. 

18. The Act sets out eleven examples of issues that relate to the rights and liberties of 
individuals, and others that relate to the institution of Parliament. These issues are 
listed out in Annex B, and have stood the test of time. Notably, because these issues 
are presented as examples, additional issues relating to the two FLPs can also be 
considered. Authoritative guidance from the Office of Queensland Parliamentary 
Counsel identifies a range of further issues that also apply. This guidance serves a 
broadly similar function to the Legislation Guidelines produced by LDAC in New 
Zealand. 

19. The FLPs are given practical effect by requiring the inclusion of FLP issues in 
submissions to Cabinet on proposed legislation and providing for Parliamentary 
Counsel to advise Ministers, government entities and members of Parliament on the 
application of the FLPs. For a long time, this was also backed up by a Parliamentary 
Scrutiny Committee dedicated to monitoring the application of the FLPs to particular 
pieces of legislation.   

20. A recent initial engagement with the Office of Queensland Parliamentary Counsel 
anecdotally suggests the FLPs have been successfully embedded into the policy and 
law-making process in Queensland. The Act and its processes have survived several 
different governments with only minor amendments. The FLP issues are widely 
accepted and understood.   

21. We need to better understand how the Queensland regime works, seek independent 
views on its apparent success, and consider any important differences in institutional 
context, but we think the Queensland experience could hold valuable lessons for New 
Zealand. 

Options to consider for modifying the Taskforce’s Bill 

22. Options for modifying the Taskforce’s Bill exist for each of its three primary elements: 
the responsible regulation principles; the certification process; and the role of the 
courts. As part of preparing advice for you on the core components of a new 
Regulatory Standards Bill, we will investigate and test these options alongside the 
proposals in the Taskforce’s Bill. These options are not generally mutually exclusive 
and could be independently applied. We outline some of them below. 

The responsible regulation principles 
23. Previously, key issues included the selective nature of the chosen principles and that 

some were framed in overly broad or absolute terms that go beyond generally 
accepted principles of good legislative design. Both issues make it more difficult to 
obtain broad political and public buy-in for the Bill, and the latter makes it likely that 
legislation will frequently breach the principles, significantly reducing their normative 
force and increasing the costs of accurate certification. 

24. One option for managing these issues is officials working with LDAC to review the 
principles to identify any changes that would bring them more into line with accepted 
understandings, and to identify any other important principles that might be usefully 
added. The LDAC guidelines and the Queensland Legislative Standards Act are likely 
to be useful reference points. This review could also address any unnecessary 
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duplication or misalignment with other legislation, perhaps through an appropriate 
cross-reference instead.  

25. One omission from the principles in the Bill that will arise is whether there should be a 
principle relating to consistency with the Treaty of Waitangi. Government Bills are 
already required to be certified for consistency with the principles of the Treaty, and 
Queensland FLPs refer to the ‘sufficient regard to Aboriginal tradition and Island 
custom’.  

26. Another option for managing these issues would be to enact only a core set of 
generally accepted principles in the Act. Additional principles that might not have 
universal support but are important to a particular government could be added by way 
of secondary legislation, to be confirmed by a House vote. Such a mechanism is 
already provided for in Part 4 of the Legislation Act. The flexibility would reduce the 
likelihood that a different government would seek to amend or repeal the Act if it did not 
support a particular principle, which would make the Act more durable. 

27. A separate question is whether the Taskforce’s principles apply equally well to both 
primary and secondary legislation. The Queensland Legislative Standards Act sets out 
some different issues to assess for primary and secondary legislation, and our 
experience during the development of the disclosure statement regime suggests that 
primary and secondary legislation do not share the same set of legislative design 
issues. An option to consider, therefore, is whether the principles would be more 
effective if there was some tailoring of the principles for different types of legislation. 

The certification process 

28. The certification process in the Taskforce’s Bill requires that those primarily responsible 
for the legislation certify its compatibility with the Bill’s specified principles. This 
includes both Ministerial and departmental certification in the case of government Bills 
and for most secondary legislation. If the legislation is incompatible with the principles, 
the Taskforce proposed that the Minister or person otherwise responsible for the 
proposed legislation would need to confirm whether that incompatibility could be 
demonstrably justified in a free and democratic society.  

29. Key considerations with the Taskforce’s proposed certification process are the likely 
accuracy of the Ministerial and departmental chief executive certifications; the need for 
and effect of duplicate certifications; and the number and cost of the certifications. In 
addition to questions about certifier impartiality, accurate certification of compatibility 
and justifications for incompatibility would seem to require a level of specialist legal 
expertise that the certifiers are unlikely to have themselves. The certifiers will need to 
rely on expert advice, in which case the benefits of duplicate certification become 
unclear and the extra costs hard to justify. In addition, while we do not have up-to-date 
estimates of legislative volumes, it could be in excess of 1000 pieces of legislation 
every year, if all secondary legislation is included. 

30. Instead of certification being a Ministerial or chief executive responsibility, one option 
would be to employ an independent certifying body with specialist expertise. This is the 
process currently used for Bill of Rights Act vetting, which applies a similar test for 
justified inconsistency, using experts within the Ministry of Justice or Crown Law. It is 
also similar to the approach taken in Queensland, where Parliamentary Counsel have 
the function of providing advice on the application of FLPs. This would remove the 
potential conflict for chief executives who must certify alongside the Minister they report 
to.  

31. Another important question to ask is whether mandatory certification of all secondary 
legislation will provide value-for-money. Many of the principles will be less relevant for 
secondary legislation and it is also unclear how certification is expected to influence the 
quality of secondary legislation. Certificates for regulations to be made by Order in 
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requirements for discussion documents; enabling impact analysis to be provided in a 
more flexible way for some policy proposals; and strengthen analysis of distributional 
issues and wider impacts as part of rigorous cost benefit analysis.   

41. We understand you’re also keen to discuss and/or receive advice on the work 
undertaken to date on barriers to good regulatory practice.  

March report-back to Cabinet 

42. Our proposed approach to the March 2024 report-back to Cabinet is a paper providing 
an update on the work to date on a new Regulatory Standards Bill and seek agreement 
on a proposed timeline for its introduction.  

43. Given the short timeline in the lead up to providing a Cabinet paper within the 100 day 
period, we recommend this approach in order to avoid significantly truncating the policy 
development process. This approach ensures the paper will meet its own good law-
making principles, allowing sufficient time for the required analysis and consultation for 
a Bill of this scale and complexity. The timeline in Annex A sets out the key steps for 
this approach.  

44. This approach would also enable greater alignment of the design of the Bill with the 
wider regulation portfolio. For example, the Bill could have direct or indirect implications 
for the functions of the new regulation agency, depending on the Bill’s design and any 
desired administrative arrangements to support or reinforce the effectiveness of the 
Bill. Officials would need to undertake a significant amount of further analysis in order 
to flesh these out further. 

45. Further work needs to take place to provide more detail on the required steps and 
timeline. Any unexpected complexities in the process will move the timeline out.  

Next Steps 

46. Officials are available to meet with you week commencing 18th December 2023 to 
discuss this advice. We will also provide more detailed advice in mid-January 2024.  
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Annex B - Extract from Queensland Legislative Standards Act 1992     

3) Whether legislation has sufficient regard to rights and liberties of individuals depends on 
whether, for example, the legislation— 

(a) makes rights and liberties, or obligations, dependent on administrative power only if 
the power is sufficiently defined and subject to appropriate review; and 

(b) is consistent with principles of natural justice; and 

(c) allows the delegation of administrative power only in appropriate cases and to 
appropriate persons; and 

(d) does not reverse the onus of proof in criminal proceedings without adequate 
justification; and 

(e) confers power to enter premises, and search for or seize documents or other 
property, only with a warrant issued by a judge or other judicial officer; and  

(f) provides appropriate protection against self-incrimination; and 

(g) does not adversely affect rights and liberties, or impose obligations, retrospectively; 
and 

(h) does not confer immunity from proceeding or prosecution without adequate 
justification; and 

(i) provides for the compulsory acquisition of property only with fair compensation; and 

(j) has sufficient regard to Aboriginal tradition and Island custom; and 

(k) is unambiguous and drafted in a sufficiently clear and precise way. 

(4) Whether a Bill has sufficient regard to the institution of Parliament depends on whether, 
for example, the Bill— 

(a) allows the delegation of legislative power only in appropriate cases and to 
appropriate persons; and 

(b) sufficiently subjects the exercise of a delegated legislative power to the scrutiny of 
the Legislative Assembly; and 

(c) authorises the amendment of an Act only by another Act. 

(5) Whether subordinate legislation has sufficient regard to the institution of Parliament 
depends on whether, for example, the subordinate legislation— 

(a) is within the power that, under an Act or subordinate 

legislation (the authorising law), allows the subordinate legislation to be made; and 

(b) is consistent with the policy objectives of the authorising law; and 

(c) contains only matter appropriate to subordinate legislation; and 

(d) amends statutory instruments only; and 

(e) allows the subdelegation of a power delegated by an Act only— 

(i) in appropriate cases and to appropriate persons; and 

(ii) if authorised by an Act. 




